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INTRODUCTION

Politically or socially motivated acts of violence and intimidation
represent significant security threats to a government and its citizens.
Since the terrorist attacks on September 11, 2001, the biggest terrorist
threat to the United States is domestic terrorism conducted by indi-
viduals or groups operating under right-wing and white supremacist
ideologies.1 As such acts of violence increase, many Americans call for
adequate preventative measures and full prosecution of offenders.2

Specifically, federal prosecutors have sought effective methods to
prosecute domestic terrorists, primarily to no avail.? Instead, federal
prosecutors use other less desirable and less effective state and federal
alternatives.4 These federal statutes largely fail to address the evolving
nature of domestic terrorism and fail to create a uniform framework
for prosecution under federal law.

To fix this problem, many legal scholars and prosecutors have
continued to call for the passage of a single comprehensive domestic
terrorism statute.' With thousands of supporters of former President
Trump converging on Washington, D.C., and storming the United
States Capitol on January 6, 2021,6 President-elect, now President,
Biden and other federal lawmakers are engaging in discussions for

* George Mason University Antonin Scalia Law School, J.D. expected, 2022.
1 See Diane Webber, Preparing to Commit Domestic Terrorist Activity: Does the United

States Have Adequate Tools to Stop This?, 34 AM. U. INT'L L. REv. 205, 232 (2018).
2 Id. at 216-17.
3 Id.
4 Michael Molstad, Note, Our Inner Demons: Prosecuting Domestic Terrorism, 61 B.C. L.

REv. 339, 361 (2020).
5 E.g., Nichole Anderson, Article, Exploring the Viability of a Federal Domestic Terrorism

Statute, 55 GONZ. L. REv. 475, 476 (2020).
6. Marie Fazio, Notable Arrests After the Riot at the Capitol, N.Y. TtmEs (Jan. 10, 2021),

https://www.nytimes.com/2021/01/10/us/politics/capitol-arrests.html.
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passage of a federal domestic terrorism statute.7 However, because of
the extensive gaps in the current federal statutory framework, many
legal scholars disagree on the best approach to create such a law.
Thus, the question remains: is a uniform federal domestic terrorism
statute necessary, and if so, is it even possible?

This Comment will propose using the Anti-Riot Act as a founda-
tion for creating a uniform federal domestic terrorism statute in com-
bination with other current statutory requirements discussed below to
adequately address the current threat of domestic terrorism while
respecting constitutional rights. Part I will discuss the development of
domestic terrorism in the United States. Part II will introduce the
current statutes relevant to domestic terrorism. Part III will discuss
the gaps and inconsistencies in the current statutory framework. Part
IV will detail the provisions of the Anti-Riot Act, including the Fourth
Circuit's recent opinion in United States v. Miselis. Finally, the analy-
sis will discuss potential proposals for and against a single federal
domestic terrorism statute and how the Anti-Riot Act may be squared
with other statutory provisions to provide a successful framework for
a federal domestic terrorism law.

BACKGROUND

I. DEVELOPMENT OF DOMESTIC TERRORISM IN THE UNITED
STATES

Following the terrorist attacks on September 11, 2001, there has
been a substantial focus on international terrorist threats, yet, domes-
tic terrorism remains a significant and growing threat in the United
States. 8 In recent years, "individuals adhering to racially motivated
violent extremism ideology have been responsible for the most lethal
incidents among domestic terrorists." 9 It is difficult, however, to deter-
mine with definitiveness the number of domestic terror attacks in the

7 Zolan Kanno-Youngs & Nicole Hong, Biden Steps Up Federal Efforts to Combat Domes-
tic Extremism, N.Y. TIMES (April 4, 2021), https://www.nytimes.com/2021/04/04/us/politics/
domestic-terrorism-biden.html.

8 Matthew James Enzweiler, Swatting Political Discourse: A Domestic Terrorism Threat, 90
NoTRE DAME L. REv. 2001, 2012-13 (2015).

9 Peter Bergen, David Sterman, & Melissa Slyk-Virk, Terrorism in America 18 Years After
9/11, NEw AM. (Sept. 18, 2019), https://www.newamerica.org/international-security/reports/ter-
rorism-america-18-years-after-911/what-is-the-threat-to-the-united-states/.
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United States because there is no official, public list of domestic ter-
rorist organizations published by the government. 10 Instead, private
organizations began to document terrorism trends within the United
States," such as the Center for Strategic and International Studies
(CSIS), which published a study tracking the evolution of terrorism in
the United States over time. 12 According to this study, there have
been 893 terrorist attacks and plots in the United States between 1994
and 2020.13 From this data, three categories of domestic terrorism
emerge: religious extremism, left-wing extremism, and right-wing
extremism.14

A. Religious Extremism

Religious extremism is "violence in support of a faith-based belief
system, such as Islam, Judaism, Christianity, and Hinduism, among
many others." 5 Although terrorist attacks perpetrated by religious
extremists are responsible for the most significant number of fatalities
resulting from terrorism, only fifteen percent of all attacks and plots
between 1994 and 2020 were committed by religious terrorist groups.16
In the eighteen years following the 9/11 attacks, religious extremists
have killed 104 people in the United States.17 However, none of these
deadly attacks were linked to training from a foreign terrorist group
such as Al-Qaeda or the Islamic State of Iraq and Syria (ISIS).18 In
fact, no foreign terrorist organization has carried out a successful
lethal attack in the United States since 9/11.19 Instead, attacks are
lone-wolf attacks inspired by foreign religious extremists. 20 All in all,

10 Molstad, supra note 4, at 354.
11 Id. at 354-55.
12 Seth G. Jones, Catrina Doxsee, & Nicholas Harrington, The Escalating Terrorism Prob-

lem in the United States, CTR. FOR STRATEGIC AND INT'L STUD. (June 17, 2020), https://csis-
website-prod.s3.amazonaws.com/s3fs-public/publication/
200612 Jones_DomesticTerrorismv6.pdf.

13 Id.
14 Id.
15 Id.
16 Id.
17 Bergen et al., supra note 9, at 2.
18 Id.
19 Id.
20 Id. (For example, the seventeen-year-old boy-inspired in part by ISIS, with influence

from white supremacy and other extremist ideologies-who stabbed another boy at a sleepover
in Florida in 2018).
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"the United States does not face the same level of threat today from
religious extremists" as it did in the early 2000s.21 While religious
extremist threats have diminished, there has, however, been a rise in
deadly violence from left and right-wing extremism.

B. Left-Wing Extremism

Left-wing extremism involves "the use or threat of violence by
subnational or non-state entities that oppose capitalism, imperialism,
and colonialism; pursue environmental or animal rights issues;
espouse pro-communist or pro-socialist beliefs; or support a decentral-
ized social and political system such as anarchism."2 2 Historically,
most left-wing attacks and plots have targeted property associated
with animal research, farming, and construction, and have been car-
ried out by groups such as the Animal Liberation Front or the Earth
Liberation Front.23

Between the 1960s and 1980s, left-wing terrorist threats were
most prominent in the United States. 24 Left-wing extremist groups pri-
marily held "socialist ideals" and viewed themselves as advocates
against the evils of capitalism and imperialism.25 Historical examples
of prominent left-wing extremist groups include the Black Panther
Party, Students for a Democratic Society, the Weather Under-
ground,26 the Earth Liberation Front, and the Animal Liberation
Front.27 In the 1990s, eco-terrorism-criminal acts committed to pro-
tect the environment-rose to prominence, using violence and intimi-
dation while targeting property and individuals in efforts to enact
policies related to environmental protection.28 Such eco-terrorism
attacks have included arson at a veterinary lab and raiding an animal
research lab to draw attention to animal cruelty.29 In recent years,
another group has emerged known as "ANTIFA," which "refers to a
decentralized network of far-left militants that oppose what they

21 Jones et al., supra note 12.
22 Id.
23 Id.
24 Enzweiler, supra note 8, at 2020.
25 Id.
26 Id.
27 Jones et al., supra note 12.
28 Enzweiler, supra note 8, at 2023.
29 Animal Liberation Front (ALF), ENCYCLOPEDIA.COM (2020), https://

www.encyclopedia.com/politics/legal-and-political-magazines/animal-liberation-front-alf.
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believe are fascists, racist, or otherwise right-wing extremists." 30 From
1994 to 2020, left-wing groups accounted for approximately twenty-
five percent of all terrorist attacks and plots, altogether resulting in
twenty-two total deaths.31 Although there has been a statistical rise in
left-wing extremist threats, right-wing extremism remains the United
States' deadliest terrorist threat today.3 2

C. Right-Wing Extremism

Right-wing extremism refers to the use or threat of violence by
groups or entities "whose goals may include racial or ethnic
supremacy; opposition to government authority; anger at women ... ;
and outrage against certain policies, such as abortion."" Over time,
three types of right-wing terrorists have emerged: white supremacists,
antigovernment extremists, and "incels."34 Throughout the 1990s,
most right-wing extremist attacks targeted abortion clinics.35 Since
2014, however, most attacks have targeted religious institutions and
involved specific individuals based on their race, religion, or
ethnicity.3 6

Between 1994 and 2020, right-wing extremists accounted for
approximately fifty-seven percent of all domestic terrorist attacks and
plots.37 In fact, "[r]ight-wing attacks and plots were predominant from
1994 to 1999 and accounted for more than half of all incidents in 2008
as well as every year since 2011, with the exception of 2013."38 Addi-
tionally, right-wing attacks and plots have grown substantially in num-
ber every year since 2014.39 For instance, nearly two-thirds of attacks
and plots in the United States in 2019, and over ninety percent of
attacks and plots from January to May 2020, were committed by right-
wing extremists.40 Right-wing terrorism is also the deadliest group.
Since the 1990s, not including September 11, 2001, right-wing extrem-

30 Jones et al., supra note 12.
31 Id.
32 Id.
33 Id.
34 Id.
35 Id.
36 Jones et al., supra note 12.
37 Id.
38 Jones et al., supra note 12.
39 Id.
40 Id.
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ists have accounted for approximately 335 total deaths.41 In the
twenty-one years of CSIS record-keeping, right-wing terrorists were
responsible for a majority of all annual fatalities in fourteen of those
years.42 In eight of the twenty-one years, right-wing perpetrators
caused every fatality resulting from domestic terrorism.43

In the modern era of right-wing domestic terrorism, a dangerous
trend emerged: "lone-wolf terrorism."4 Former President Obama
stated that the lone-wolf terrorist poses a more significant threat to
the country than a large-scale attack by any group.45 Although lacking
a precise definition, most definitions include the notion that a lone-
wolf terrorist is one that "acts entirely on his or her own to further an
ideology, even if that ideology is held by a larger group." 46 In other
words, a lone-wolf terrorist involves an individual motivated by spe-
cific ideologies and political violence "whose modi operandi are con-
ceived and directed by the individual without any direct outside
command or hierarchy."4 7 What distinguishes lone-wolf terrorism
from other forms of terrorism is that lone-wolves operate without
organizational support, and are not influenced by organizational
dynamics-they act independently under the influence of the organi-
zation's extremist ideologies.' For instance, many lone-wolf extrem-
ists have been Americans with prominent connections to white
supremacist violence. 49 Their radicalization stems from the growth of
the internet and social media platforms which allow easy dissemina-
tion of violent messages.5 0

Individuals pledging these radical ideologies can quickly recruit,
organize, and spread their ideas to larger audiences using online plat-
forms, creating decentralized networks and "leaderless resistance"
that is difficult to track and prevent.5 1 Such platforms that right-wing

41 See id.
42 Id.
43 Id.
44 See Molstad, supra note 4, at 358.
45 Id.
46 Id.
47 Ram6n Spaaij, The Enigma of Lone Wolf Terrorism: An Assessment, 33 STUD. IN CON-

Fucr & TERRORIsM 854, 856 (Aug. 2010).
48 See id. at 866.
49 Molstad, supra note 4, at 358-59.
50 See id. at 359.
51 Jones et al., supra note 12.
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extremists use include Facebook, Twitter, Reddit, and Discord.52

Attackers also use these platforms to inspire other attackers.53 Similar
attacks have inspired at least one-third of white extremist killers since
2011.54 For instance, the Tree of Life Synagogue white supremacist
attacker wrote a related online manifesto referencing two other syna-
gogue attacks.5 5 The attacker's manifesto did not indicate an organ-
ized far-right terrorist threat per se, but it did reveal an interconnected
network of far-right movements, presenting a growing threat within
the United States. 56

II. DEVELOPMENT OF CURRENT FEDERAL AND STATE TERRORISM

STATUTES

There is no uniform policy addressing domestic terrorism or
allowing for prosecution of domestic terrorists in the United States.57

Instead, there is a collection of approximately fifty-two separate fed-
eral crimes of terrorism that apply in domestic contexts.58 This Section
will briefly discuss the most prominent federal domestic terrorism
statutes that have developed over time.

A. The USA Patriot Act and §§ 2331-2332

Following the terrorist attacks on September 11, 2001, terrorism
definitions and statutes have undergone significant changes. One
major change was the introduction of the USA Patriot Act.59 The
Patriot Act did not create a new definition of domestic terrorism, but
it expanded existing federal criminal statutes defining acts of interna-
tional terrorism.60 Previous statutes included only assassination and
kidnapping and incorporated only actions occurring outside of United

52 Id.
53 See Bergen et al., supra note 9, at 25-27.
54 Id. at 27.
55 Id.
56 See id. at 26-27.
57 Molstad, supra note 4, at 361.
58 Anderson, supra note 5, at 480.
59 18 U.S.C. § 2331(5) (2021); Amy C. Collins, The Need for a Specific Law Against Domes-

tic Terrorism, GEO. WASH. PROGRAM ON EXTREMISM, 7 (Sept. 2020).
60 See 18 U.S.C. § 2331(1)-(4); Katie Dilts, Comment, One of These is Not Like the Other:

Federal Law's Inconsistent Treatment of Domestic and International Terrorism, 50 U. PAc. L.
REv. 711, 718 (2019).
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States jurisdiction.61 The Patriot Act expansion included two primary
changes: (1) incorporating acts that were intended to affect the gov-
ernment through mass destruction, and (2) specifying that the acts
must occur within the territorial jurisdiction of the United States.62

Thus, under the Patriot Act, domestic terrorism occurs when a person
(1) conducts an illegal act that is (2) "dangerous to human life," (3)
within the territorial jurisdiction of the U.S., and (4) intended to
"intimidate or coerce a civilian population," "influence the policy of a
government by intimidation or coercion," or "affect the conduct of a
government by mass destruction, assassination, or kidnapping. "63

Next, 18 U.S.C. §§ 2332, 2332a, and 2332b create criminal penal-
ties for such offenses.6 4 These penalties are divisible into three catego-
ries.65 The first category criminalizes offenses committed using specific
tactics commonly associated with terrorist activity, such as taking hos-
tages or hijacking airplanes." This first category also addresses
offenses involving explosives, chemical weapons, biological weapons,
nuclear weapons, or other weapons of mass destruction.67 It is impor-
tant to note, however, that this category does not include use of fire-
arms. 68 The second category focuses specifically on the "violent
targeting of specific places and people of federal interest, such as fed-
eral officials, federal facilities, and mass transit, utility, or communica-
tion systems." 69 The third category deals with suspects with an
international connection, such as one who provides material support
to foreign terrorist organizations or otherwise engages in conduct that
transcends national boundaries.70 However, the scope of these statutes
is limited to serving as a reference for the Attorney General's investi-
gative power and as a basis for sentencing enhancements if sought in
prosecution. 7 ' Thus, because these statutes operate only to create

61 Id.
62 Id.
63 Drew Fennell, The USA Patriot Act: Can We Be Both Safe and Free?, 10 DEL. LAw. 2

(2003); see also 18 U.S.C.A. § 2331(5).
64 18 U.S.C. §§ 2332 (2021), 2332a (2021), 2332b (2021).
65 Anderson, supra note 5, at 481.
66 Id.
67 Id.
68 Id. at 488.
69 Id. at 481.
70 Id. at 481-82.
71 Anderson, supra note 5, at 482; see also U.S. SENTENCING GUIDELINES MANUAL

§ 3A1.4.
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criminal penalties for offenses under the Patriot Act, they do not
establish stand-alone crimes.7 2 Other sections of the federal criminal
code likewise create criminal penalties under the definitional frame-
work of the Patriot Act. Under 18 U.S.C § 2332b(a)(1), offenses such
as murder, serious assaults, and property damage are placed under the
umbrella of terrorism when they occur within the United States, but
only if the conduct also transcends national boundaries. 73 Although
prosecutors primarily use this section to target international terrorism,
it also applies to domestic terrorism if it meets the jurisdictional
requirements.74 Similarly, § 2339(a) includes "harboring or conceal-
ing" any person known, or reasonably believed, to have committed or
is about to commit the offenses specified above.75 Lastly, § 2339(a)
criminalizes providing "material support" to terrorists when that sup-
port "facilitates the commission of any one of [the]. . . enacted terror-
ism-related offenses." 76

In sum, this statutory framework presents notable shortfalls.
Despite a comprehensive framework of over fifty-seven specified
crimes, no criminal sanction exists for domestic terrorism aside from
using or threatening to use a weapon of mass destruction.77 Through-
out the language of this statutory scheme, it only mentions conduct
occurring outside the United States.78 Therefore, the Patriot Act7 9 rep-
resents only a definitional provision without attaching any criminal
sanctions. However, the Patriot Act's lack of criminal sanctions does
not mean that attackers escape criminal prosecution. Instead, sanc-
tions fall to prosecution under state statutes or other federal charges. 80

Nonetheless, most of these attackers escape the "terrorist" label,
which presents important ramifications in sentencing and future inves-
tigatory procedures.81

72 Id.

73 Anderson, supra note 5, at 481-82.
74 Id. at 477-78.
75 See 18 U.S.C. § 2339A(a) (2021).
76 Anderson, supra note 5, at 483; see also 18 U.S.C.A § 2339A.
77 See 18 U.S.C. § 2332A(a).
78 See generally 18 U.S.C. § 2332(a) (emphasis added).
79 See 18 U.S.C. § 2331(5).
80 See Anderson, supra note 5, at 486.
81 Id.
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B. Foreign Intelligence Survey Act (FISA)

The Foreign Intelligence Surveillance Act (FISA), passed in 1978,
was the first federal statute to define terrorism in the United States.82
Among other things, FISA empowers the President to authorize war-
rantless wiretapping to acquire foreign intelligence information. 83

However, Congress's surveillance measures were expressly limited to
foreign powers and their agents to avoid Fourth Amendment issues
that would arise if United States citizens were the target of govern-
ment surveillance.8 4 Even so, FISA did not establish international ter-
rorism as an independent federal crime. 85 Instead, it required that the
act "occur totally outside the United States, or transcend national
boundaries," excluding any possibility of covering domestic
terrorism.86

C. State Statutes

State statutes are commonly used as gap fillers to prosecute indi-
viduals alleged to have committed acts of domestic terrorism because
no federal domestic terrorism statute exists.8 7 Many state statutes
adopt language similar to that of § 2331(5), meaning acts must be
intended to intimidate or coerce a civilian population or influence a
government's policy.88 As of 2021, thirty-four states and the District of
Columbia have laws in place that make certain acts of terrorism ille-
gal.89 Many state statutes carry harsh punishments for terrorism con-
victions, including life sentences or capital punishment. 90 Despite
having such laws at their disposal, states rarely pursue terrorism pros-
ecutions. 91 Instead, the common practice is to proceed under conven-

82 Dilts, supra note 60, at 715; see 50 U.S.C. § 1801 et seq. (2021).
83 Id.
84 Id.
85 Id.
86 Id.
87 Collins, supra note 59, at 9.
88 Collins, supra note 59, at 9; see also IDAHO CODE ANN. § 18-8102(5) (West 2021); D.C.

CODE ANN. § 22-3152(8) (West 2021).
89 Anderson, supra note 5, at 476-505; Francesca Laguardia, Considering a Domestic Ter-

rorism Statute and Its Alternatives, 114 Nw. U. L. REV. 1061, n. 26 (2020); see generally Margot
Williams & Trevor Aaronson, How Individual States Have Criminalized Terrorism, INT ERCEPr
(Mar. 23, 2019), https://theintercept.com/2019/03/23/state-domestic-terrorism-laws/.

90 Anderson, supra note 5, 478-80.
91 Id. at 479.
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tional state criminal charges such as murder, attempted murder,
conspiracy, destruction of property, assault, or battery.92

D. Other Federal Charges

The lack of a federal domestic terrorism statute has also forced
federal prosecutors to rely on other federal charges or sentencing
enhancements when prosecuting individuals committing domestic ter-
rorism.93 Such federal charges primarily include hate crimes and fire-
arm-related charges. 94 While federal hate crimes95 and domestic
terrorism often involve acts that overlap, hate crimes "generally
involve acts of personal malice directed at individuals" that miss the
broader political intentions of domestic terrorism in attempting to
coerce or intimidate a civilian population or government. 96 There is
also considerable disagreement among scholars over whether hate
crimes should be considered terrorism, and over the application of
hate crime statutes to acts perceived to be domestic terrorism." Simi-
larly, firearms charges such as those found in 18 U.S.C. § 924(c)(1) are
commonly used to handle domestic terrorism.98 Prosecutors use fire-
arms charges because they criminalize carrying a firearm while com-
mitting another crime of violence, and violent extremists in the United
States primarily use firearms in their attacks.99

Nonetheless, although there are other legitimate avenues to
address domestic terrorist threats and attacks to some degree, such
avenues fail to fully address the nature of domestic terrorism, leaving
considerable gaps and inconsistencies in the current statutory frame-
work that a uniform federal statute could remedy.

III. GAPS AND INCONSISTENCIES IN THE CURRENT STATUTORY

FRAMEWORK

There are substantial gaps in current law that a federal domestic
terrorism statute could bridge. Despite the numerous laws aimed at

92 Id. at 478.
93 Collins, supra note 59, at 10; see also U.S. SENTENCING GUIDELINES MANUAL § 3A1.4.
94 Collins, supra note 59, at 10.
95 See 18 U.S.C. §§ 247, et seq. (2021).
96 Collins, supra note 59, at 11.
97 See generally Laguardia, supra note 89.
98 Collins, supra note 59, at 11.
99 Id. at n. 43.

112021]



CIv L RIGHTS LAW JOURNAL

addressing terrorism in the United States, some common terrorist acts
fit within one statutory framework, but not others.1 00 Similarly,
because an official federal domestic terrorism statute does not exist,
labeling a crime as "domestic terrorism," or a group as "domestic ter-
rorists," is widely unpredictable. 10 1 The current statutory framework
also treats international terrorism much harsher than domestic terror-
ism despite clear statistics indicating a rising concern of domestic ter-
rorist threats over international ones.102 Under current law, only the
following actions meet the definition of terrorism: the use of explo-
sives, attempts to recruit individuals to carry out acts on behalf of for-
eign terrorist organizations, and "acting in accordance with a doctrine
of self-radicalization promoted by an extremist group."1 03 Notably
absent is the use of firearms, vehicles, or other common methods of
attack. Likewise, the differing treatment of international versus
domestic terrorism because of differences in group identity and ideol-
ogy present considerable gaps within the current statutory framework.
With careful textual considerations and attention to potential draw-
backs, a uniform federal domestic terrorism statute could serve to fill
these gaps and successfully address domestic terrorism.

A. Firearms and Vehicles Do Not Constitute Weapons of Mass
Destruction

The current definitional framework for federal domestic terror-
ism includes many offenses, but these offenses do not fully cover the
tactics domestic terrorists currently employ.104 Even if a defendant
commits a violent act with the intent to intimidate or coerce a civilian
population or the government, not all federal crimes constitute federal
criminal terrorist activity if specific methods or weapons are not
used.105 When a particular method or weapon listed in current federal

100 Molstad, supra note 4, at 369-70.
101 Anderson, supra note 5, at 486.
102 Shirin Sinnar, Separate and Unequal: The Law of "Domestic" and "International" Ter-

rorism, 117 MicH. L. REV. 1333, 1343 (2019).
103 Nathan Carpenter, Note, The Ad Hoc Federal Crime of Terrorism: Why Congress Needs

to Amend the Statute to Adequately Address Domestic Extremism, 92 ST. JoHN's L. REv. 393, 397
(2018); see also 18 U.S.C.A. § 2332b(g)(5)(B).

104 John Lewis, Rethinking Domestic Terrorism Law After Boogaloo Movement Attacks,
LAWFARE (July 27, 2020), https://www.lawfareblog.com/rethinking-domestic-terrorism-law-after-
boogaloo-movement-attacks.

105 See Carpenter, supra note 103, at 397-400.
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statutes is used, specifically weapons of mass destruction, the Federal
Bureau of Investigation (FBI) can investigate the activity to deter-
mine whether ties exist to adverse foreign powers or extremist under-
pinnings.1 When these methods or weapons are not used in attacks
or plots, these investigative powers are not triggered, and prosecutors
must turn elsewhere. 107

This difference in investigative power based on what method or
weapon is employed presents an important gap related to firearms
and other methods of terrorism not included in the definitional frame-
work for federal domestic terrorism. When a violent act is intended to
intimidate a civilian population or influence government policy, and
has an international connection, the perpetrator will face federal ter-
rorism prosecution regardless of the method or weapon used.108 Con-
versely, even if an actor acts with the same intent, but lacks an
international connection, a prosecutor can only charge an act as ter-
rorism at the state level, unless the actor used a weapon of mass
destruction.109 For instance, three men in an anti-muslim and anti-
immigrant extremist group were apprehended on charges of conspir-
ing to use a weapon of mass destruction against a Muslim community
in Kansas.110 This conspiracy only triggered federal investigatory
mechanisms, and only allowed for federal prosecution, merely
because it involved a weapon of mass destruction."1 Had these
defendants planned to carry out the attack using different methods,
such as using firearms or a vehicle, it would not have been considered
a federal crime of terrorism, despite their intent to intimidate or
coerce a civilian population.11 2 This disparity in treatment exists
because federal domestic terrorism definitions do not apply to
offenses committed using firearms as they do not fall under a "weap-
ons of mass destruction" definition.1 1 3

106 See id. at 401.
107 See id. at 406-07.
108 Lisa Daniels, Prosecuting Terrorism in State Court, LAwFARE (Oct. 26, 2016), https://

www.lawfareblog.com/prosecuting-terrorism-state-court.
109 Id.
110 Carpenter, supra note 103, at 398.
11 Id.
112 Id.
113 See Anderson, supra note 5, at 487-88.
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The importance of this gap can be shown with the increase in
protests and political riots in recent years.1 4 From January 2020 to
August 2020, sixty-seven percent of attacks and plots in the United
States were committed by violent right-wing extremists." 5 Within this,
fifty percent of attacks and plots targeted demonstrators and protes-
tors, including white supremacist attacks in opposition to the Black
Lives Matter movement or attacks otherwise supporting police or
anti-abortion movements.116 Other targets included government, mili-
tary, police, private individuals, religious institutions, and journal-
ists. 7 Similarly, twenty-five percent of these attacks and plots
included explosives and incendiaries, twenty-four percent included
firearms, twenty-seven percent included vehicles, and twenty-four per-
cent included melee or other attacks.1 18 Under the current statutory
framework, only twenty-five percent of attacks and plots-those car-
ried out with explosives and incendiaries-could potentially face fed-
eral domestic terrorism prosecution if the weapons meet the definition
for weapons of mass destruction.11 9 That means seventy-five percent
of violent right-wing attacks in 2020 intended to intimidate a civilian
population or coerce government policy cannot be federally prose-
cuted as domestic terrorism. 2 o

The statutory framework also ignores the spike in vehicles as a
method of violent attack, which accounts for twenty-seven percent of
attacks in 2020. From 2015 to 2019, a vehicle was used in only one
violent right-wing extremist attack.' 2 ' In contrast, from January to
August 2020, eleven different right-wing extremist attacks involved
driving a vehicle into large crowds of people. 2 As a Department of
Homeland Security assessment concluded, "Attacks of this nature
require minimal capability, but can have a devastating impact in

114 Seth G. Jones et al., The War Comes Home: The Evolution of Domestic Terrorism in the
United States, CTR. FOR STRATEGIC AND INT'L STUD. (Oct. 22, 2020), https://www.csis.org/analy-
sis/war-comes-home-evolution-domestic-terrorism-united-states.

"1 Id.
116 Id.
"7 Id.
118 Id.
119 See 18 U.S.C. § 921 (2019).
120 See Jones et al., supra note 114.
121 Id.
122 Id.

14 [Vol. 32:1



THE WAR WITHIN

crowded places . ... "123 Yet, such attacks escape the current statutory
framework for federal domestic terrorism prosecution. 124 With grow-
ing civil unrest, political polarization, economic strife, and other chal-
lenges following Covid-19 that motivated violent attacks across the
United States, the gaps in the current statutory frameworks are cause
for great concern moving forward. 125 Such issues are likely to persist
for the foreseeable future. 126 A federal domestic terrorism statute
must address the full extent of the threat to trigger adequate redress
and preventative measures.

B. Membership in Domestic Hate Groups Does Not Trigger
Federal Prosecution or Investigatory Procedures

Moreover, regardless of the attacker's method, an individual with
a history of membership or participation in domestic hate groups is
not eligible to be charged under current federal domestic terrorism
law even when the killing was grounded in violent extremist views. 127

For instance, Curtis Wayne Allen, Patrick Eugene Stein, and Gavin
Wayne Wright all belonged to an organization with known anti-mus-
lim and anti-immigrant extremist beliefs and conspired to use a bomb
on a Muslim community in Kansas.12 This conspiracy constituted, a
federal crime of terrorism under the current statutory framework, not
because of their associations with violent extremists, but because they
conspired to use a bomb or other weapon of mass destruction.129 Sim-
ilarly, when Frazier Glenn Cross, Jr., a professed white supremacist,
shot and killed three people at a Jewish community center and a Jew-
ish retirement home because of his antisemitic views, he could not be
charged with federal domestic terrorism.130 Despite Cross's intent to
intimidate or coerce a civilian population, his killings did not consti-
tute domestic terrorism because he used a gun rather than a bomb or

123 Id (quoting Vehicle Ramming: Security Awareness for Soft Targets and Crowded
Places," U.S. DEPARTMENT OF HOMELAND SECURITY, https://www.cisa.gov/sites/default/files/
publications/Vehicle%20Ramming%20-%20Security%2Awareness%20for%20ST-CP.PDF).

124 Id.
125 Jones et al., supra note 114.
126 Id.
127 See Carpenter, supra note 103, at 400-02.
128 Id. at 398.
129 Id.
130 Id. at 400-01.

152021]



Civm. RIGHTS LAw JOURNAL

other incendiary device. 131 In contrast, when Sayfullo Saipov drove a
vehicle down a crowded bike path killing eight people, his conduct
could be prosecuted as a federal crime of domestic terrorism because
he had ties to, and was inspired by, Islamic extremist groups. 132

Despite similar intent, the difference in prosecutorial power between
the acts of Cross and Saipov lies solely with Saipov's ties to a "for-
eign" Islamic extremist group.13 3 Had Saipov lacked this "interna-
tional link," his actions would not constitute domestic terrorism under
the current statutory framework for the same reason Cross's did
not.1 4

The difference lies in the connection between the defendant's
ideology with a foreign element. Had Saipov been motivated by neo-
Nazi extremist ideology rather than an Islamic extremist ideology, his
conduct would have fallen outside the scope of current federal terror-
ism law. 135 Prosecutors would have had to prosecute him under a dif-
ferent law.1 36 The difference also lies in the method of attack. Had
Cross used an explosive device rather than a firearm, his conduct
would undoubtedly fall under the current domestic terrorism defini-
tion.137 Likewise, if the three defendants in Kansas used firearms or
vehicles to attack the Muslim community, they would not face domes-
tic terrorism charges under the current definition.13 8 Some may argue
that such designation or distinction is inconsequential because the
defendants still received heavy sentences-Allen, Stein, and Wright
all received twenty-five to thirty years in federal prison,'1 39 and prose-
cutors sought the death penalty for Cross and Saipov. 140 Nevertheless,
the key importance of a domestic terrorist designation is that such a
label triggers important federal and local investigatory mechanisms. 141

When individuals are charged within the federal domestic terrorism

131 Id. at 401.
132 Id. at 399.
133 Carpenter, supra note 103, at 399, 401.
134 Id. at 399.
135 See id.
136 Id. at 400-01.
137 Id.
138 Id. at 398.
139 Justice in Kansas: Three Men Sentenced in Conspiracy to Bomb Somali Immigrants,

FBI.gov (April 12, 2019), https://www.fbi.gov/news/stories/three-sentenced-in-plot-to-bomb-
somali-immigrants-041219.

140 Carpenter, supra note 103, at 399-401.
141 Id. at 400-01.

16 [Vol. 32:1



THE WAR WiTHIN

definition, the FBI and other government agencies are then able to
investigate "any existing ties to hate groups, including the structure of
those groups, and the likelihood of further violence by members of
those groups."142 An overly specific or under-inclusive definition sub-
stantially quells the government's ability to investigate and deter
future acts,14 and reinforces stereotypes that only certain races or reli-
gions commit terrorism." Thus, the definition creates an inaccurate
view of the steadily increasing domestic threat.4 5 Therefore, creating
a new federal domestic terrorist statute that effectively bridges these
gaps can ensure that domestic terrorists are adequately prosecuted
and investigated when necessary.

C. Disparate Treatment of International versus Domestic Terrorism

There is also a large gap in the treatment of international terior-
ism compared to domestic terrorism. Under current federal statutes,
international terrorism receives significantly more attention than
domestic terrorism. 146 One consequence of this disparity is that it cre-
ates substantial gaps in the treatment of victims of terrorism and pros-
ecution of alleged domestic terrorists. 147 It also fails to trigger essential
investigative procedures necessary to prevent future attacks. 141

Currently, the law provides a civil cause of action for victims of
international terrorism.149 In 1992, Congress enacted the Federal
Courts Administration Act of 1992, allowing victims, heirs, survivors,
or one's estate, to bring claims for injury sustained "by reason of an
act of international terrorism."15 0 Plaintiffs succeeding on such claims
recover three times the damages sustained from the injury and the
cost of the suit, including attorney's fees. 151 However, for victims of
domestic terrorism or their families, no such statute exists to provide a

142 Id. at 400.
143 See id. at 400-01.
144 Laguardia, supra note 89, at 1076.
145 Id
146 Mary McCord, Filling the Gap in Our Terrorism Statutes, GEo. WASH. PROGRAM ON

EXTREMISM (Aug. 2019), https://extremism.gwu.edu/sites/g/files/zaxdzs2l91/f[Filing%20The
%20Gap%20in%200ur%20Terrorism %2OStatutes.pdf.

147 Id. at 3.
148 Id.
149 Dilts, supra note 60, at 716.
150 Id. at 728 (quoting 18 U.S.C. § 2333 (West 2018)).
151 Id.
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civil cause of action or other financial remedies." 2 Civil cases seeking
redress for allegations of domestic terrorism have been consistently
dismissed by courts for failure to state a claim.15 3

Moreover, the law prohibits providing material support to an
organization in the international context if the organization has been
designated as a Foreign Terrorist Organization (FTO).5 4 Acts such as
providing funds to the organization or an overt violent act may consti-
tute material support in violation of § 2339B. 155 The FTO's breadth
allows persons engaging in nonviolent behavior, or behavior that
would not otherwise be criminal, to face federal criminal prosecution
when the behavior is associated with an FTO.1 56 There is no such par-
allel statute that exists concerning domestic terrorism.157 This means
federal investigative agencies must react after a crime has been initi-
ated rather than incorporate preventative measures to domestic ter-
rorist threats.158 Thus, federal agencies only investigate domestic hate
groups in the rare instance that an individual meets the current federal
definition of domestic terrorism. 159 As a result, this leaves significant
gaps in accounting for the rise of domestic terrorism in recent years.160

Providing material support to domestic violent extremist groups
cannot be prosecuted criminally under current law because of First
Amendment concerns.161 Statutes criminalizing material support hinge
on the ability to designate specific groups or organizations as terrorist
groups.1 62 Designation of groups or organizations as terrorist groups
would threaten freedoms of speech and association guaranteed by the
Constitution if used in the domestic context.1 63 Thus, incorporating
material support statutes within a federal domestic terrorism statute is
unlikely to withstand the constitutional challenges that would
follow.164

152 Id.
153 Id. at 728.
154 Laguardia, supra note 89, at 1071; 18 U.S.C. § 2339B.
155 Laguardia, supra note 89, at 1071.
156 Id. at 1073-74.
157 Anderson, supra note 5, at 490.
158 Id. at 489.
159 Id. at 490.
160 Id.
161 Id.
162 Anderson, supra note 5, at 490-91.
163 Id. at 498-501.
164 Id.
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Notwithstanding constitutional concerns, however, a new uniform
statute can fill the apparent gaps and inconsistencies in the current
federal statutory framework. With careful attention to the nature of
domestic terrorist threats and language used in a statute, Congress can
address the gaps discussed without creating potential civil liberty vio-
lations. With the rise in civil unrest and politically charged protests in
recent years, federal prosecutors are instead turning to the Anti-Riot
Act to substitute for the lack of a single federal statute. 165 Although
the Act raises concerns of its own, it provides valuable guidance in
structuring a federal domestic terrorism statute. A brief discussion of
the Act's background and its status follows.

IV. THE ANTI-RIOT AcT
r

Congress enacted the Anti-Riot Act in 1968.166 The Act is differ-
ent from traditional state riot laws in that it does not criminalize riot-
ing itself.167 Rather, the Act criminalizes interstate travel or the use of
interstate commerce with the intent to do one of four things: (1) incite
a riot; (2) organize, promote, encourage, participate in, or carry on a
riot; (3) commit any act of violence in furtherance of a riot; or (4) aid
or abet any person in inciting, participating in, or carrying on a riot,
with an overt act for that purpose. 168 The statute defines "riot"I in
§ 2102(a) as:

A public disturbance involving (1) an act or acts of violence by one or
more persons part of an assemblage of three or more persons, which
act or acts shall constitute a clear and present danger of, or shall result
in, damage or injury to the property of any other person or to the
person of any other individual or (2) a threat or threats of the commis-
sion of an act or acts of violence by one or more persons part of an
assemblage of three or more persons having, individually or collec-
tively, the ability of immediate execution of such threats or threats,
where the performance of the threatened act or acts of violence would
constitute a clear and present danger of, or would result in, damage or

165 Tarlton Polk, Pushing Back Against the Anti-Riot Act, TARLTON POLK LAw, https://

tarltonpolk.com/anti-riot-act/.
166 18 U.S.C. §§ 2101-2102 (2021).
167 18 U.S.C. § 2101; Margot E. Kaminski, Article, Incitement to Riot in the Age of Flash

Mobs, 81 U. CIN. L. REv. 1, 27 (2012).
168 Id.
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injury to the property of any other person or to the person of any
other individual. 169

As a result of a recent decision from the United States Court of
Appeals for the Fourth Circuit in United States v. Miselis,170 the stat-
ute's text faces dramatic change that may curb federal prosecutorial
efforts to address modern domestic terrorism.

A. Background of the Act

Congress implemented the Anti-Riot Act as a subset of the Civil
Rights Act of 1968.171 The passage of the statute followed on the heels
of riots in more than 150 cities across 34 states in 1967, stirred by
issues of racial injustice and the war in Vietnam.217 After more social
upheaval in over 100 cities following the assassination of Martin
Luther King, Jr. in 1968, politicians looked for a response to quell
racial conflicts. 173 A report from President Johnson's commission rec-
ommended that federal funds be spent on housing, employment, edu-
cation, and public welfare for low-income populations to stop the
riots.17 4 This report received immediate backlash from Republican
members of Congress who called for federal criminalization of the
rioting rather than allocating funds.17 5 Specifically, the Republicans
wanted to pass an act that could stop riots before they could even
occur by targeting the sources-the organizers, supporters, and those
who travel and share information supporting the riots.176 Eventually,
Congress implemented the Anti-Riot Act within the Civil Rights Act
of 1968 as a compromise between pro-civil-rights and pro-order
politicians.1 7

For the most part, the Act has remained largely unused since its
creation.17 8 Most notably, the Act was used against a famous group of

169 18 U.S.C. § 2102(a).
170 United States v. Miselis, 972 F.3d 518, 525-26 (4th Cir. 2020).
171 Polk, supra note 165.
172 Miselis, 972 F.3d at 527-28.
173 Polk, supra note 165; see also Marvin Zalman, The Federal Anti-Riot Act and Political

Crime: The Need for Criminal Law Theory, 20 VILL. L. REV. 897, 912 (1975).
174 Polk, supra note 165.
175 Id.
176 Id.
177 Id.
178 How Segregationists Rushed Through the 1968 Rioting Laws DOJ is Using in 2020,

HiST. NEws NETWORK (Sept. 24, 2020), https://historynewsnetwork.org/article/177608.
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defendants known as the "Chicago Seven," who organized anti-war
protests and demonstrations at the 1968 Democratic convention.179

During several successive nights, members of the group defied cur-
fews in city parks that sparked confrontations with local police
officers, leading the Nixon administration to pursue charges under the
Act.180 Five of the seven members were eventually convicted for
"inciting a riot" under the Act.181 Later, the United States Court of
Appeals for the Seventh Circuit reversed their convictions without
comment on the merits of the Act itself.182

More recently, the Act has returned to the forefront. Following
the protests and riots that unfolded this year as a result of the deaths
of George Floyd,1 83 Breonna Taylor,184 and others across the country,
Attorney General William Barr claimed that the government would
"take all action necessary" to enforce federal law to address what the
Trump administration identified as actions of "far-left extremists
groups" such as ANTIFA.1 85 The federal law he referred to was the
Anti-Riot Act, but recent efforts to use the Act in federal prosecu-
tions have faced obstacles. 186

In 2019, a federal judge in the United States District Court forthe
Central District of California struck down charges against three mem-
bers of the Rise Above Movement (RAM)-a neo-Nazi group-rul-
ing that the Act was unconstitutional for violating protected free
speech.187 Federal prosecutors also used the Act against members of
the Rise Above Movement who participated in and organized the
"Unite the Right" rally in Charlottesville, Virginia, in 2017 that led to

179 John R. Vile, Chicago Seven Trial, THE FIRST ANMEND. ENCYCLOPEDIA, https://www.
mtsu.edu/first-amendment/article/1043/chicago-seven-trial.

180 Id.
181 Id.
182 Id.
183 Jamila Michener, George Floyd's Killing was just the Spark. Here's What Really Made

the Protests Explode., WASH. POST (June 11, 2020), https://www.washingtonpost.com/politics/
2020/06/11/george-floyds-killing-was-just-spark-heres-what-really-made-protests-explode/.

184 Id.
185 Josh Gerstein and Evan Semones, Barr threatens to bust far-left extremist groups in

Floyd unrest, POLrTCO (May 30, 2020), https://www.politico.com/news/2020/05/30/william-barr-
george-floyd-protests-290792.

186 Id.
187 United States v. Rundo, 497 F. Supp. 3d 872, 875 (C.D. Cal. 2019), appeal docketed, No.

19-50189 (9th Cir. 2019) (holding the Anti-Riot Act facially overbroad and dismissing indict-
ments against Rise Above Movement (RAM) members who did not travel to Charlottesville,
Virginia).
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a deadly riot.18 8 In August of 2020, the United States Court of Appeals
for the Fourth Circuit upheld the defendants' convictions in United
States v. Miselis, but held that although the Anti-Riot Act in its
entirety was not unconstitutional, portions of the Act violate rights to
free speech. 189 Therefore, the Miselis ruling did not resolve (1)
whether the Anti-Riot Act is the answer to the lack of a federal
domestic terrorism statute, or (2) whether the Act can be used as gui-
dance for creating a new statute with its potential to violate individu-
als' First Amendment rights.

B. United States v. Miselis

In August 2020, the Fourth Circuit upheld two convictions of
members of a white supremacist group involved in the 2017 Unite the
Right rally that resulted in Heather Heyer's death.190 The two defend-
ants were known members of RAM and traveled from California to
attend the event.19' While there, the defendants fought with counter-
protesters in the twenty-four hours before the riot and during the riots
themselves."9 As a result, federal prosecutors brought charges under
the Anti-Riot Act that ultimately led to convictions of both defend-
ants.193 The defendants appealed their convictions, claiming the Anti-
Riot Act is facially overbroad under the Free Speech Clause of the
First Amendment and void for vagueness under the Due Process
Clause of the Fifth Amendment.1 94

Addressing the challenge under the First Amendment, the Fourth
Circuit agreed that the Act violated constitutionally protected speech,
but only in some applications. 195 As the court stated:

While the category of speech that lies at the core of the Anti-Riot
Act's prohibition, called 'incitement,' has never enjoyed First Amend-
ment Protection, the statute sweeps up a substantial amount of speech

188 Polk, supra note 165.
189 Miselis, 972 F.3d at 525-26.
190 Id. at 526; Brad Kutner, Fourth Circuit Strikes Down Parts of Anti-Riot Law, COURT-

HOUSE NEWS SERV., (August 24, 2020), https://www.courthousenews.com/fourth-circuit-strikes-
down-parts-of-anti-riot-law/.

191 Kutner, supra note 190.
192 Id.
193 Id.
194 Miselis, 972 F.3d at 525.
195 Id. at 525-26.
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that remains protected advocacy under the modern incitement test of
Brandenburg v. Ohio, 196 insofar as it encompasses speech tending to
'encourage' or 'promote' a riot under 18 U.S.C. § 2101(a)(2), as well
as speech 'urging' others to riot or 'involving' mere advocacy of vio-
lence under § 2102(b). 197

However, the Fourth Circuit held that in all other respects, the Anti-
Riot Act was in line with the First Amendment because the statute is
severable, meaning only those provisions that are overbroad would be
invalidated, and the rest would be untouched.198 This holding also
meant that the defendants' convictions would stand because the fac-
tual bases for their convictions fell under the statute's severable lan-
guage that was not invalidated. 199

ANALYSIS

I. ALTERNATIVE PROPOSALS FOR STRUCTURING A DOMESTIC

TERRORISM STATUTE

Characterizing acts as domestic terrorism creates stiffer sentenc-
ing guidelines and triggers federal authorities to investigate the threats
properly.20 0 However, this expansion of power carries serious ramifi-
cations that a federal domestic terrorism statute must guard against.to
keep citizens safe while respecting their constitutional rights.201 As the
threat of domestic terrorism in the United States has grown, scholars
have sought to create a proposal for a federal domestic terrorism stat-
ute that adequately addresses these issues. 202 Many agree that a new,
standalone statute is necessary to overcome the gaps present in the
current statutory framework.203 Others contend that the risks posed by

196 395 U.S. 444 (1969).
197 Miselis, 972 F.3d at 526.
198 Jd.
199 Id.
200 See Enzweiler, supra note 8, at 2025.
201 See id.
202 See e.g., Dilts, supra note 60, at 714; Carpenter, supra note 103, at 395; Anderson, supra

note 5, at 476; Molstad, supra note 4, at 344-45; Laguardia, supra note 89, at 1064; Sinnar, supra
note 102, at 1341; Jesse J. Norris, Why Dylann Roof Is A Terrorist Under Federal Law, and Why
It Matters, 54 HARV. J. ON LEGIS. 264 (2017); McCord, supra note 146.

203 See e.g., Dilts, supra note 60, at 714; Carpenter, supra note 103, at 395; Anderson, supra
note 5, at 476; Molstad, supra note 4, at 344-45; Laguardia, supra note 89; Sinnar, supra note 102;
Norris, supra note 202, at 259; McCord, supra note 146.
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such a new statute outweigh the potential benefits and argue that the
current framework should remain to protect against violations of civil
liberties. 2 4 This section will consider the proposed solutions as well as
the arguments against a single federal domestic statute.

A. Scholars' Proposed Solutions Supporting a New Domestic
Terrorism Statute

To bridge the gaps between modern methods of domestic terror-
ism and current federal domestic terrorism statutes, many legal schol-
ars agree that a new federal domestic terrorism statute is necessary.2 05

A new domestic terrorism statute would provide government agencies
greater ability to investigate and monitor domestic terror threats and
give federal prosecutors adequate tools to prosecute offenders.206
Scholars disagree, however, over the best approach to combat the ris-
ing threat of domestic terrorism while maintaining the civil liberties
guaranteed by the Constitution.207

One approach looks to the federal definition of international and
domestic terrorism codified in 18 U.S.C. § 2331.208 The definition cov-
ers actions posing a risk to human life with the intent to coerce or
intimidate a civilian population or influence a government's policy. 2 09

Scholars argue that such a definition "fits with the expert perception
that terrorism is public violence intended to advance a certain ideol-
ogy, whether it be social, religious, or political." 210 The proposal sug-
gests attaching increased criminal penalties to the definition of
domestic terrorism specifically codified in § 2331(5), replicating the
structure for international terrorism.211 In this way, scholars argue it
would overcome the lack of sufficient penalties in federal law to

204 See e.g., Anderson, supra note 5, at 476-77; Laguardia, supra note 89, at 1064-65; Sinnar,
supra note 102, at 1341; Michael German, Why New Laws Aren't Needed to Take Domestic
Terrorism More Seriously, BRENNAN CTR. FOR JUSTICE (Dec. 14, 2018), https://
www.brennancenter.org/our-work/analysis-opinion/why-new-laws-arent-needed-take-domestic-
terrorism-more-seriously.

205 Laguardia, supra note 89, at 1063-64.
206 Id.
207 Id.
208 18 U.S.C. § 2331 (west).
209 Molstad, supra note 4, at 347.
210 Id. at 380.
211 Anderson, supra note 5, at 503; Robert Chesney, Should We Create a Federal Crime of

'Domestic Terrorism'?, LAWFARE (Aug. 8, 2019), https://www.lawfareblog.com/should-we-create-
federal-crime-domestic-terrorism.
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accompany the definitional provisions.212 The problem, some suggest,
is not that federal prosecutors lack the authority to prosecute sus-
pected domestic terrorists, but that prosecutors have been inattentive
to right-wing violence in policy and practice. 213

Another approach focuses on creating a new domestic terrorism
statute that closely mirrors hate crime statutes.21 4 Such a statute would
label any act of murder or attempted murder motivated by a desire to
advance or promote a particular ideology as a terrorist act.21 s More
specifically, it would include those acts where an individual "attempts
to cause bodily injury to any person, because of the actual or per-
ceived race, color, religion,. . . national origin, gender, sexual orienta-
tion, gender identity, or disability of any person." 2 16 Cases like Dylann
Roof's and Kevin Harpham's are primary examples of instances
where prosecutors could use a federal domestic terrorism statute in
the same manner as hate crime statutes.217 Many argue that Dylann
Roof's attacks were not only hate crimes but were acts of domestic
terrorism because of their racial underpinnings.218 Nevertheless, he
was ultimately only charged under a hate crime statute because it did
not specifically fall under the current definitions of domestic terror-
ism.2 19 Likewise, Kevin Harpham attempted to bomb a parade honor-
ing Dr. Martin Luther King, Jr., but rather than getting charged with
domestic terrorism, he pled guilty to a federal hate crime and an
attempt to use a weapon of mass destruction.220 Harpham was a
known member of the neo-Nazi National Alliance group and had
been in prior contact with a leader of a white supremacist group. Still,
the government decided not to pursue a sentencing enhancement for
domestic terrorism for unknown reasons.221 As discussed before, "it is
hard to imagine that a Muslim defendant would have been charged
with a hate crime under similar circumstances." 2 22

212 Anderson, supra note 5, at 503.
213 German, supra note 204.
214 Norris, supra note 202, at 292.
215 Id.
216 Carpenter, supra note 103, at 405.
217 See id.
218 Id.
219 See id. at 404-05.
220 Id. at 405.
221 Id.
222 Carpenter, supra note 103, at 405.
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Another proposed approach to a new domestic terrorism statute
includes adding murder and manslaughter as specific acts that may
constitute terrorism.223 Within this, some argue that the statute must
have a mens rea requirement to adequately encompass all acts of
domestic terrorism without indiscriminately expanding the defini-
tion.224 In other words, the focus would be on the intent rather than
the target or method used.22 s

A prosecutor cannot charge a perpetrator for the mere fact that
they subscribe to a particular ideology because that prosecution would
raise serious constitutional concerns. 226 However, an act carried out to
advance that ideology in a violent manner would satisfy the intent
requirement.227 When the act is carried out to coerce a government or
civilian population or promote another similar political purpose, the
requirement would be satisfied. 22 Without such a requirement, some
fear that common criminal acts may be swept up within the definition
of terrorism. 22 9 As one scholar argues, this intent requirement allows
proper prosecution of terrorist acts no matter their ideology. 230 This
argument looks to the District of Columbia's terrorism statute as a
guiding example for a federal statute.2 1 The District's statute includes
murder and manslaughter as specific acts constituting terrorism when
such acts are intended to "[i]ntimidate or coerce a significant portion
of the civilian population ... ; or [i]nfluence the policy or conduct of a
unit of government." 23 2 Therefore, the intent element allows the stat-
ute to cover crime traditionally seen as domestic terrorism, without
swallowing up common criminal acts.

Overall, arguments in favor of a uniform domestic terrorism stat-
ute follow similar patterns. Many call for an intent element that would
require prosecutors to show that the attack was intended to intimidate
or coerce a civilian or government population. Others argue that fol-
lowing the guidelines of current hate crime provisions and definitional
frameworks is sufficient. However, these proposals do not come with-

223 Id. at 407-08.
224 Molstad, supra note 4, at 381; see Carpenter, supra note 104, at 409-10.
225 Carpenter, supra note 103, at 407-08.
226 See id. at 417.
227 Molstad, supra note 4, at 381.
228 Id.
229 Carpenter, supra note 103, at 408.
230 Molstad, supra note 4, at 381.
231 Carpenter, supra note 103, at 407-08.
232 Id. at 407.
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out pushback; many scholars argue against a uniform statute in favor
of maintaining the current frameworks to protect against constitu-
tional overreach.

B. Arguments Against Creating a New Domestic Terrorism Statute

Scholars have also expressed various concerns about introducing
a new domestic terrorism statute. As one put it, "[h]ate and anger are
not crimes; neither are hardline and poisonous ideologies. It's only
when actions by groups or individuals cross the line into threats, the
actual use of force or violence, or other law-breaking activities that
[law enforcement authorities] can investigate." 233 Of the major con-
cerns surrounding the creation of a new domestic terrorism statute,
"[f]uture civil rights violations tend to be at the heart of the issue." 234

Many fear that a new federal statute will allow greater federal investi-
gatory power to infringe on individuals' civil liberties.235 The govern-
ment, therefore, must be `autious to avoid infringing individuals'
constitutional guarantees, such as those associated with legal activism
and nonviolent protest.2 36

Some worry that outlawing material support for domestic terror
groups would be unconstitutional.237 Material support statutes make it
illegal to provide financial aid or recruit on behalf of extremist

groups.238 In the domestic context, material support statutes would
designate certain domestic groups as terrorist organizations, which
would raise serious First Amendment concerns. 239 In the context of a
domestic terrorism statute, "overbroad measures threaten speech and
privacy and invite the suppression of dissent for improper political
reasons."240 It would also leave room for political abuses of power
against groups with different viewpoints or agendas than the political

party in power.241 Despite its offensive nature, the First Amendment
protects hate speech. 242 Therefore, some argue that labeling domestic

233 Enzweiler, supra note 8, at 2025.
234 Anderson, supra note 5, at 500.
235 Id.
236 See id. at 499-500.
237 Carpenter, supra note 103, at 417.
238 Id.
239 Id.
240 Anderson, supra note 5, at 498.
241 Sinnar, supra note 102, at 1400-01; Laguardia, supra note 89, at 1077.
242 Virginia v. Black, 538 U.S. 343, 358 (2003).
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groups as terrorist organizations would stifle people's ability to associ-
ate with groups of their choosing freely. 243

Creating an official list of domestic terrorist organizations could
potentially instigate contentious and politically charged debates over
what groups must be included and why.244 Even if a new law were to
target strictly white nationalist violence, it still leaves the possibility
that it may target racial minorities. 24 5 For example, the FBI disrupted
the Civil Rights Movement and other African American protestors in
the 1960s more so than the Ku Klux Klan and other white supremacist
groups. This history created a growing concern that a federal domes-
tic terrorism statute could create similar situations today.24 One study
even concluded that the FBI "uses more questionable tactics against
left-wing threats" than it does when targeting white nationalists or
other far-right extremist groups.247 Therefore, the fear is that a new
federal domestic terrorism statute may disproportionately harm
minority groups.248

Others argue that a domestic terrorism statute is not needed
because the issue is adequately addressed under current statutes. 249

Regardless of a federal law, some argue that state statutes are suffi-
cient to prosecute and punish typical acts of domestic terrorism.25 0

General state criminal statutes such as murder, attempted murder,
assault, battery, and destruction of property apply to most domestic
terrorism acts and keep perpetrators from walking free.251 Combined
with a federal domestic terrorism sentencing enhancement
under § 3A1.4 of the United States Sentencing Guidelines, 2 2 some
argue that perpetrators receive sufficient punishment. 253 However,
relying strictly on state statutes fails to adequately activate essential

243 Anderson, supra note 5, at 498.
244 Brian Michael Jennings & Richard C. Daddario, Think Mass Shootings are Terrorism?

Careful What You Wish For., POLITICO (Nov. 7, 2017), https://www.politico.com/magazine/story/
2017/11/07/think-mass-shootings-are-terrorism-careful-what-you-wish-for-215797.

245 Sinnar, supra note 102, at 1400.
246 Id. at 1401.
247 Id.
248 Id. at 1400-01.
249 Chesney, supra note 211.
250 Id.
251 Id.
252 See U.S. SENTENCING GUIDELINES MANUAL § 3A1.4.
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federal investigatory procedures that follow a domestic terrorism
prosecution under a uniform statute.

II. ANTI-RIOT ACT: IS IT THE SOLUTION TO THE PROBLEM, OR IS

IT THE SOURCE OF EVEN MORE PROBLEMS?

With thousands of supporters for former President Trump con-
verging on Washington, D.C. and storming the United States Capitol
on January 6, 2021, President Biden and federal lawmakers are reviv-
ing discussions for passage of a federal domestic terrorism statute.2 4

Not long after Trump spoke to the crowd claiming that the election
was fraudulent, and he had won, the crowd turned violent. 255 While
Congress was in the process of certifying the electoral votes, the mob
of Trump supporters stormed the United States Capitol building.256

The mob breached the building's security by climbing walls, fighting
with police officers, smashing building windows, and breaking through
barriers inside.2 57 Inside the building, the mob ransacked congres-
sional offices, stole government property, and fought with more
police, ultimately causing the evacuation of all members of Con-
gress. 25 8 The initial death toll from the riots stood at five: one police
officer, one rioter fatally shot by security, and three other deaths from
medical emergencies directly caused by the riot.259 Numerous others
who sustained injuries needed medical attention.260 With federal pros-
ecutions ongoing,261 calls for a new federal domestic terrorism statute
are again prevalent.262 The Anti-Riot Act may be a good tool for fed-
eral prosecutors with the January riots, and it serves some limited
value for creating a new federal domestic terrorism statute. Yet, it
does not entirely solve the broader problems surrounding domestic
terrorism in the United States.

254 Fazio, supra note 6.
255 Id.
256 Id.
257 Id.
258 Id.
259 Jack Healy, These Are the 5 People Who Died in the Capitol Riot, N.Y. TIMES (Jan. 11,

2021), https://www.nytimes.com/2021/01/11/us/who-died-in-capitol-building-attack.html.
260 Id.
261 Capitol Breach Cases, UNITED STATES DEPARTMENT OF JUSTICE, https://www.justice.

gov/usao-dc/capitol-breach-cases.
262 Rachel Oswald, Lawmakers divided over need for new domestic terrorism law, ROLL

CALL (Apr. 19, 2021), https://www.rollcall.com/2021/04/19/lawmakers-divided-over-need-for-
new-domestic-terrorism-law/.
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Even following the language change to the Anti-Riot Act from
the Fourth Circuit, the violent crowds or mobs both inside and outside
the Capitol certainly satisfy all its provisions. First, all of the violent
mob members that traveled to Washington, D.C., traveled in inter-
state commerce or used facilities of interstate commerce. 263 Second,
the mob's actions meet § 2102's definition of "riot" because they
involved acts of violence by numerous individuals presenting a clear
and present danger to both property and people.2 64 Similarly, all indi-
viduals who stormed the Capitol or fought with police "participate[d]
in, or carr[ied] on a riot." 265 Therefore, everyone arrested would likely
face federal charges under the Act if so prosecuted. However, most
only face charges such as assault on a police officer, violent entry to
Capitol grounds, unlawful possession of a firearm, and knowingly,
with the intent to impede government functions, engaging in disor-
derly conduct on Capitol grounds. 26 6 It seems clear that many of the
rioters' actions meet the Anti-Riot Act's provisions, so it begs the
question: why are federal prosecutors not bringing charges under the
Act? The likely answer is that the Act fails to bridge the federal statu-
tory framework's gaps fully and does not adequately address the mod-
ern methods of domestic terrorism.

Applying the Anti-Riot Act to lone-wolf offenders or attacks
involving vehicles illuminates the Act's glaring drawbacks.267 In this
respect, neither plot nor attack would satisfy the definition of riot or
even involve participation in a riot except in rare circumstances. 268

Even instances of isolated or lone-wolf shootings because of white
supremacist or antisemitic ideologies would not be covered by the Act
unless perpetrated during an active riot.269 However, the Act's provi-
sion regarding travel in interstate commerce or use of any facility of
interstate commerce still provides valuable guidance for a federal
domestic terrorism statute.270 The inclusion of an interstate commerce
provision not only takes into account that most domestic extremists

263 18 U.S.C. § 2101.
264 18 U.S.C. § 2102.
265 Id.
266 Thirteen Charged in Federal Court Following Riot at the United States Capitol, DEPART-
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267 See 18 U.S.C. §§ 2101, 2102; Miselis, 972 F.3d at 535.
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cross state lines to commit violent acts, but also provides a jurisdic-
tional hook necessary for federal prosecution.271 Thus, to create an
effective federal domestic terrorism statute, the new statute must
combine interstate commerce provisions with other elements common
to domestic terrorist plots and attacks, as discussed above.

Nonetheless, to fill the gaps of the current statutory framework
adequately, more than just an interstate commerce provision is
needed; a federal domestic terrorism statute must also be expansive.
Under the current statutory framework, many of the current statutes
or definitions are under-inclusive and fail to adequately address the
fluidity and adaptative abilities of domestic terrorists. Terrorism is an
ideologically motivated crime.2 72 Thus, a uniform federal statute for
domestic terrorism must contain provisions regarding the appearance
of an intent to intimidate or coerce a civilian population or govern-
ment policy to separate it from other general acts of violence. With-
out this intent requirement, the statute would likely sweep up
everyday criminal acts that do not constitute terrorism. However,
including the intent to coerce a civilian population in a new statute
covers crimes perpetrated against people because of group identifiers
like race, religion, and gender identity, and including government
targets also shows that attacks can target the government, even if the
attack is not required to target the government. 273

Along the same lines, a federal domestic terrorism statute must
contain provisions regarding bodily injury, including murder and other
violent acts resembling hate crimes. Under the current framework,
basing domestic terrorism charges only upon the use of weapons of
mass destruction fails to address the most prominent methods used by
domestic terrorists today-firearms and vehicles. By including bodily
injury and murder, the statute will more adequately reflect today's
deadly uses of firearms, vehicles, or other weapons that currently
escape federal domestic terrorism prosecution.

Similarly, adding hate crimes to the statute fills the inequality that
exists between the disparate treatment of international and domestic
terrorists by showing an understanding that violent domestic extrem-
ists often target specific groups.274 Adding hate crimes also removes

271 Laguardia, supra note 89, at 1083.
272 Molstad, supra note 4, at 381.
273 Id.
274 Carpenter, supra note 103, at 415-17.
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the need to designate domestic groups as terrorist organizations,
something which poses considerable First Amendment concerns
because the hate crime language would cover only individuals who act
with violent or extremist intent regardless of their affiliations. In this
regard, combining broad offenses with narrower intent requirements
will keep the statute from swallowing up other acts that should not
receive domestic terrorism classification. By focusing on both intent
and target or method, the statute would refrain from focusing on one
specific type of attack. This broader focus would avoid the issues pre-
sent in the current federal definition and statutory framework. The
proposed statute would also guard against classifying more general
criminal acts without terroristic intent as acts of domestic terrorism.

In turn, a federal domestic terrorism statute will trigger the
proper federal and local investigative and preventative procedures, so
that deadly riots like those that occurred in Charlottesville or Wash-
ington, D.C., are preventable. When an individual acts with the requi-
site intent, a single federal statute would allow federal agencies to
investigate the source of the perpetrator's extremism that may prevent
similar future attacks. It also gives federal prosecutors the adequate
tools to prosecute attackers for what they are: domestic terrorists.

CONCLUSION

For years, federal prosecutors struggled to find an adequate
prosecutorial response to the growing number of violent right-wing
extremist domestic terrorist attacks occurring in the United States. In
recent years, prosecutors turned to the Anti-Riot Act as a potential
response to an apparent lack of any federal answer. However, with
the decision in United States v. Miselis holding the Act partially
unconstitutional, the question was beseeched yet again: Is there a way
to implement a federal terrorism statute that sufficiently addresses the
issue without creating constitutional or political concerns? While the
Anti-Riot Act may no longer be the best answer, a uniform federal
domestic terrorism statute is still possible. Such a federal statute must
incorporate an interstate commerce provision combined with narrow
intent requirements to avoid swallowing other criminal acts undeserv-
ing of the terrorist label. It must also be expansive enough to fully
capture the evolving nature of domestic terrorism so that specific
targets or methods commonly used will fall into its definitions. Such a
statute will not only provide prosecutors with the proper tools to pros-
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ecute all domestic terrorists but will also trigger the necessary investi-
gatory procedures of the federal government to stop domestic
terrorists in their tracks.




