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INTRODUCTION

The legal field has, in many ways, moved past the overt sexism
that was commonplace for most of the United States’ history. Most
people would be shocked to read past Supreme Court opinions that
reinforce this sexism. Take, for example, Bradwell v. The People of
the State of Illinois from 1872, where the Court permitted the refusal
of a woman from entering the legal field because of her ‘gender.! In
doing so, the Court affirmed the lower court’s opinion which stated
that “God designed the sexes to occupy different spheres of action,
and that it belonged to men to make, apply, and execute the laws.”?
Although much of this overt sexism is no longer commonplace, the
legal field is far from being an equal and welcoming place for women
today.

This inequality becomes readily apparent when looking at the
gender makeup of those in the highest positions in the legal field.
Many prestigious positions within the legal field remain heavily male-
dominated. In private practice, men make up only 54% of associates,
yet constitute 78% of managing partners, 81% of equity partners, and
78% of partners.® Additionally, the percentage of female oral advo-
cates before the Supreme Court has exceeded 20% only one time.*
Throughout the history of the U.S. legal system, women have been
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disadvantaged and denied equal opportunities.® Ultimately, a male-
dominated profession has disfavored and disadvantaged women.®

Despite these glaring discrepancies, the legal field makes little
attempt to correct gender disparities. Throughout the 1900s, activists,
scholars, and attorneys took steps to address discrimination in
employment broadly, which not only improved conditions for all
women in the workplace, but also specifically for women in the legal
field.” In 1964, Congress enacted Title VII of the Civil Rights Act to
provide a legal cause of action for those who experience employment
discrimination on account of various bases, including sex discrimina-
tion.® Some firms adjusted their promotion schemes to foster fair
practices and improve conditions for women in the legal field.” How-
ever, these efforts proved ineffective in a wide variety of circum-
stances, most notably when considering that implicit bias is the biggest
culprit of discrimination.® This Comment will argue that by broaden-
ing the authority of the Equal Employment Opportunity Commission
(EEOC) to conduct mandatory checks on law firms and produce pub-
lic ratings on fairness and equality in the workplace, the legal field will
begin to catch up to, and perhaps surpass, other professional fields in
achieving gender equality.

Part I of this Comment will discuss how women broke into the
legal field and the highest levels they have reached to date. This part
will also discuss common myths in the legal field about women in the
workplace, and show why this problem cannot be solved with time.
Finally, this part will conclude by exploring the background of the
Civil Rights Act and its implicit bias shortfalls. Part II of this Com-
ment will explain the statutory provisions that grant authority to the
EEOC for such a request, and discuss the similarities to other profes-
sions using such ratings. Finally, this part will examine the positive
effect that incorporation of these public ratings could have for women
in the legal field.
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BACKGROUND

I. History OF WOMEN IN Law

The legal profession has shifted gradually from women’s com-
plete exclusion'! to women now entering the field at higher rates than
men.”> Women were first able to break into the legal field, at law
firms specifically, after World War II (WWII)."* These scholars gener-
ally agree that women achieved this milestone after WWII because of
the firms’ need for talent quickly and women’s ability to stay with the
firms after the war.!* Despite this step, it took decades for women’s
entry numbers to substantially increase.””> Between 1970 and 1980, the
percentage of women attorneys rose from 4% to 12.4%.'¢ In the same
time frame, women law students rose from 8% to 33%.!7 Since 1980,
women have come to make up around 50% of law students, and, in
some instances, exceed such numbers.'® Speaﬁcally since 2016,
women now make up a majority of law students." -

A. Women’s Exclusion from and Admission into the Legal Field

Women in the United States have been fighting for a seat at the
table in the legal field for nearly 200 years. When the legal field was
first established in the United States, the entering process was quite
different than what occurs today. For most of the legal profession’s
existence, people entered through apprenticeships with practicing
attorneys.?’ Even after the College of William and Mary created the
first law school in the United States in 1793, it took decades for for-
malized legal education to become the standard method of entry into
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the field.? It was not until 1957, with the appointment of Justice
Charles Whittaker, that every member of the Supreme Court received
a formal legal education.”? With this lack of formality, women only
became trained in the law if they found an apprenticeship with a prac-
ticing attorney.?

The problem with this apprenticeship process was that per state
statutes, only men were eligible to become practicing attorneys.?
Some of these statutes specifically stated that only white men were
eligible, whereas others stated that only eligible voters could gain
admission.”® Belva Lockwood was one woman affected by these
exclusionary state statutes.? A trailblazer in many regards, Belva was
the first woman to argue before the Supreme Court and the first
woman to run for President.?’ Although formalized legal training was
not common at the time, Lockwood tried to enter the field by enroll-
ing in a law school.?® However, the faculty denied her admission
because “such admission would not be expedient, as it would be likely
to distract the attention of a young man.”” While Lockwood was
eventually admitted to a law school, she was forced into segregated
courses after male students refused to graduate with female students.®
After finishing her coursework, Lockwood encountered problems
with state bars prohibiting her admittance because she was a woman.?!

Lockwood was not the only woman trying to enter the legal field,
nor was she the first.’> Belle Babb Mansfield was the first woman
admitted to a state bar when the Iowa state bar approved her admit-
tance in 1869.3 At that time, Iowa was the only state bar that admit-
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ted women.** In 1872, the Supreme Court heard Bradwell v. Illinois, a
case about Myra Bradwell’s rejection from the Illinois state bar
because of her gender.* In this case, the Supreme Court decided that
the state bar was allowed to decide what qualifications a person must
have to be admitted, even if that allowed the categorical exclusion of
women.*® This decision was a major setback for women because other
state bars relied on it to also refuse women’s admission.”” It was not
until 1971 that the Supreme Court invalidated a law that discriminated
based on sex.>® In this historic case, Reed v. Reed, the Supreme Court
held that when a state law imposes differential treatment among dif-
ferent classes of individuals, the classification must bear a substantial
relation to the purpose of the legislation.®® The Supreme Court
acknowledged both that discrimination based on sex was improper,
and that without supporting evidence, a state or other entity could not
assume that women were worse at something because of their gen-
der.** The Supreme Court’s 1971 decision in Reed showed how much
progress women had made since the 1872 Bradwell decision.

B. Women’s Admission into Law Schools

The legal field’s increasing reliance on law schools to train future
attorneys created another barrier for women trying to enter the field.
Even if women could find someone to study under, they were not per-
mitted to enter the profession without first attending an accredited
law school.#! However, it was common and largely expected for law
schools to reject women because of their gender.*

Resultantly, law schools were dominated by white males.** Many
law schools explicitly excluded women when they were first founded.*
Eventually, in 1870, Ada Kepley became the first woman to graduate

34 See id.

35 See Bradwell, 83 U.S. 130.

36 See id. at 139.

37 See, e.g., MORELLO, supra note 23, at 28.
38 See Reed v. Reed, 404 U.S. 71 (1971).
39 See id. at 75-76.

40 See id. at 76.
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42 See id. at 67-68, 76.
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44 14,
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from a law school.* Although her graduation was a significant victory
for women, it was an anomaly.*® Because of this widespread exclu-
sion, in 1896, Ellen Spencer Mussy and Emma Gillet founded the
Washington College of Law in the District of Columbia, now the
American University Washington College of Law.*’ At first, Mussy
and Gillet created Washington College of Law to provide women with
the typical introductory law school courses.”® Mussy and Gillet hoped
that women would have more success entering the legal field after
taking these introductory classes, but did not intend to create a full-
fledged law school.* However, when Mussy and Gillet asked the law
school of Columbian College, now the George Washington Univer-
sity,’° to accept the first cohort of women for their final year, the
school refused because “women did not have the mentality for law.”>
After the rejection, Mussy and Gillet decided to transform the pro-
gram at Washington College of Law to a full-fledged law school
program.>

Several law schools continued their female exclusion policy well
into the twentieth century.® Harvard Law School for example did not
admit women until 1950.>* For decades, women remained a minority
at law schools,> and those who enrolled often experienced harassment
from their male colleagues and faculty.®® A story familiar to many
women in the law is that of the late Justice Ruth Bader Ginsburg’s
first week at Harvard Law School in 1956. Despite having already
admitted nine female students, Harvard’s dean required the nine
female first-year students to explain to law school faculty why they
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were “taking” the seat of a man.” This well-known story provides just
one illustration of many women’s law school experiences. Women
admitted into law school also faced microaggressions, like Harvard
Law School’s two law buildings having only one women’s bathroom.*®

Despite how commonplace the clear discrimination and negative
treatment was for women in law schools, they continued to enroll.
Female law student attendance rates slowly increased from the 1950s
to the 1970s.5° But between 1970 and 1980, women’s law school
attendance rates jumped substantially.®® By the 1985-1986 school
year, women comprised 40% of first-year law school enrollees.5!
Since then, the rates have continued to increase. Women now com-
prise the majority of law students since the 2016-2017 school year.”

C. Incorporation of Women in Firms and Higher Positions in the ¢
Legal Field a

Women’s role in the legal field shifted dramatically in the twenti:
eth century, beginning with the Nineteenth Amendment. The Nine-
teenth Amendment not only granted women the right to vote in 1920,
but also prompted all states to admit qualified women to the bar.?’
This acceptance was because state statutes required applicants to have
the requisite education and be eligible voters.* Before the Nine-

57 Elizabeth Magill, At the U.S. Supreme Court: A Conversation with Justice Ruth Bader
Ginsburg, 89 STaN. Law. (2013). It should be noted the Ruth Bader Ginsburg did not believe
the question was asked maliciously, but rather so the Dean would have some reasons to tell his
doubtful colleagues why the women were there. Id.
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teenth Amendment, women were generally not eligible voters, thus
precluding them from bar admission.® Certain states, like Illinois,
changed their state statutes and allowed women to be admitted to the
bar.5¢

Even after the bar admission progress from the Nineteenth
Amendment, the legal field remained reluctant to embrace women.®’
Throughout the nation, firms repeatedly told qualified women, “We
want a man.”%® Despite being qualified to practice law, most law firms
continued to hire women only as stenographers or librarians.% In the
1930s, the New Deal increased the role of law in society, leading to
more positions for lawyers in the federal government.”” This shift
allowed many women law graduates to find employment with the fed-
eral government, though still typically in clerical positions.”” In the
1930s and 1940s, a number of Wall Street firms hired their first women
associates.”? There was little change in the practice of hiring relatively
few women and keeping them in lower positions throughout the 1950s
and 1960s.”®> The evidence shows that even though certain firms
reported the best candidates for associate positions were female, the
firms refused to change their male-only hiring policies.” In the 1970s,
women law students grew tired of repeated rejections and clear sex
discrimination.” Consequently, a group of female students at New
York University School of Law and Columbia Law School filed a
complaint against ten major New York law firms.”® After a conten-

65 See Olivia B. Waxman, 5 Myths about the Nineteenth Amendment and Women’s Suffrage,
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tious fight, the case settled when the firms agreed to adopt new guide-
lines to ensure the hiring of women associates.”” After this settlement,
the number of women lawyers increased from 4% in 1970 to 12.4% in
1980.7% By 2002, the percentage of women in large law firms rose to
40.3%.” In 2019, women made up nearly half of associates.®
Notwithstanding these increases, women partnership rates at law
firms remain disproportionately low. In 2019, women comprised 22%
of managing partners, 19% of equity partners, and 22% of partners.®!
Women make up just 30% of in-house counsel for Fortune 500 compa-
nies.® Only 35% of law school deans are women.** And, women law-
yers’ weekly salaries are estimated to be 80% of the male equivalent.®
Recent studies indicate that while the door to large law firms may
have opened, women abruptly ran into a glass ceiling.** Women law-
yers in the 1970s and 1980s managed to open the doors to large law
firms by getting hired as associates.®® However, women lawyers have
been unable to achieve equal representation at partnership levels.”
In efforts to improve these statistics, many law firms adopted merit:

Sterling; Sullivan & Cromwell; and Winthrop, Stimson, Putnam & Roberts. MORELLO, supra

note 23, at 211. 4
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Few Female Partners?, 42 UCLA L. Ruv. 1631, 1638 (1995); Judith S. Kaye & Anne C. Reddy,
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Rev. 1941, 1945 (2008).

87 EpstEIN, supra note 86, at 200-01; Foster, supra note 86; Steve French, Note, of
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Parmership, 21 WoMmEN’s Rrs. L. Rep. 189, 189-90 (2000); Kaye & Reddy, supra note 86, at
1945-47.
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based promotions, meaning “everyone has an equal chance to
advance and obtain rewards based on their individual merits and
efforts.”® Unfortunately, studies found that the firms using these
methods still favor men over equally performing women in perform-
ance evaluations and compensation.®® There are two reasons for these
results. First, the employers adopted these procedures merely for
symbolic reasons.”® Essentially, employers adopted merit-based pro-
motional schemes to signal their attempt to improve equality rather
than to actually improve equality.”® Second, employers are more
likely to embody prejudicial attitudes when they feel they satisfied
their “moral credentials.”” By adopting a merit-based promotional
scheme, employers believed that equality was then achieved and thus
no longer needed to exert effort towards this end.”® Resultingly,
employers were less likely to take certain events, like accusations of
discrimination or unfair promotions, as seriously because they already
implemented the “solution.”®* These results suggest that merit-based
approaches encourage bias instead of improving conditions.
Along with women being less likely to be promoted to partner-
ship positions, they are also relegated to work considered less prestigi- .
"ous. In 1991, the American Bar Association (ABA) Commission on
Women in the Profession found that women “sometimes steered away
from major litigation, commercial matters, heavy client contact, exten-
sive travel, or late night responsibility . . . [and were] more likely to be
relegated to supporting roles such as document preparation,” even
when they are the lead in case preparation.”> Over thirty years have
passed since the ABA Commission on Women in the Profession wrote
this report, but its findings remain true today.”® For example, a sharp
contrast exists in the gender makeup of the oral advocates before the

88 Emilio J. Castilla & Stephen Benard, The Paradox of Meritocracy in Organizations, 55
ApmMmmv. Sci. Q. 543, 543 (2010). ’

89 Jd. at 560.

90 Jd. at 544.

91 See id. at 546-47.

92 Id. at 567.

93 See Castilla & Bernard, supra note 88, at 567-68.

94 See id. (People more likely to act on negative stereotypes about women when they feel
they are objective).

95 Report to the House of Delegates, A.B.A. COMMISSION ON WOMEN IN THE PROFESSION
11 (1988). .

96 Nicole Tharp Johnson, Is This Thing On? Muting the Microphone on Women Before the
Supreme Court, 10-11 (Nov. 18, 2020) (unpublished comment) (on file with author).
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Supreme Court and the advocates that write the briefs for those
Supreme Court cases.” In the 2010, 2011, 2013, and 2014 terms,
nearly 100% of cases before the Supreme Court had women listed on
at least one brief cover page.”® Even though this shows nearly 100%
of these cases could have been argued by a woman, fewer than 20% of
the oral advocates during these terms were women.”

1. Enactment of Title VII and the EEOC

Congress was slow-moving in enacting federal legislation ensur-
ing fair employment practices.!® Representative Vito Marcantonio
proposed the first fair employment practices bill to Congress in
1941.1¢ However, this bill never made it past the referral to the
House Committee on the Judiciary.'® The next year, another similar
bill was proposed but also died in the Committee.'” Throughout sub-
sequent years, Congress reviewed hundreds of fair employment prac-
tices bills but none survived, and most never made it out of the
Committee.'® After nearly two decades of unsuccessful bills, Con-
gress passed two civil rights bills: the Civil Rights Act of 1957'* and
the Civil Rights Act of 1960.1% Although the passage of these Acts
positively impacted women’s rights, much remained unprotected.”, 107
The National Association for the Advancement of Colored People
along with other prominent organizations, aggressively pushed for fur-
ther protections.!® Marches around the country, including the first
March on Washington where Martin Luther King, Jr. gave his “I have
a dream speech,”'® added additional pressure.'’® While both Republi-

97 Id. at 10.

9% Id.

99 Id. at9.

100 See Francis J. Vaas, Title VII: Legislative History, 7 B.C. L. Rev. 431, 431 (1966).

101 14,

102 14

103 I,

104 [d.

105 Cjvil Rights Act of 1957, Ch. 315, 71 Stat. 634 (1957) (codified in scattered sections of 5,
42 US.C).

106 Civil Rights Act of 1960, Ch. 449, 74 Stat. 86 (1960) (codified in scattered sections of 18,
20, 42 US.C)).

107 Vaas, supra note 100, at 431-32.

108 [d. at 432.

109 See March on Washington for Jobs and Freedom, NAT’L PARK SERv. (Aug. 4, 2020),
https://www.nps.gov/articles/march-on-washington. htm#:~:text=AN %20estimated % 20250 %2
C000%20people % 20attended,from %20all %200ver %20the %20country.
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cans and Democrats had pledged their support for civil rights legisla-
tion in 1960, this pressure heightened the sense of urgency.’' And by
1964, the time came for Congress to act on its promises.!*?

When the 88th Congress convened, various Senators and Repre-
sentatives submitted civil rights bills."®* Some bills contained compre-
hensive provisions on discrimination in private employment, some
dealt with equal employment.'** The bills proposed different methods
of enforcement, varying from creating an administrative agency that
could hold hearings and issue enforceable cease-and-desist orders to
requests for further study and recommendations.'”> Finally, Congress
proposed two pieces of legislation, H.R. 405 and H.R. 7152, which
combined turned into Title VII of the Civil Rights Act of 1964.1 Sig-
nificant tension existed regarding the amount of authority the admin-
istrative agency should have and how the agency could utilize that
authority."” H.R. 405 provided for an administrative agency compa-
rable to the National Labor Relation Board that could hold hearings
and issue cease-and-desist orders.!”® Ultimately, Congress decided to
remove the EEOCs ability to decide whether there has been discrimi-
nation and instead have the EEOC occupy a secondary role.'"?

Representative Howard W. Smith of Virginia proposed a notable
amendment, which added sex to the list of characteristics that employ-
ers could not discriminate against."® Although this provision had pos-
itive ramifications for women, that was not the amendment’s
intention.”” Rather, Representative Smith proposed the amendment
“in a spirit of satire and ironic cajolery.”’?> When presenting the
amendment, he read from a letter he had received from a female con-
stituent, which stated:

110 Vaas, supra note 100, at 432,
11 jgq

112 jgq

113 Id. at 433.

114 Jg

15 j4

116 Vaas, supra note 100, at 433, 435.
117 Id. at 434-35.

118 J4. at 435.

119 Id. at 436, 452.

120 Id. at 439.

121 Jd, at 441.

122 Vaas, supra note 100, at 441.
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The census of 1960 shows that we had 88,331,000 males living in this
country, and 90,992,000 females, which leaves the country with an
“imbalance” of 2,661,000 females. Just why the Creator would set up
such an imbalance of spinsters, shutting off the “right” of every female
to have a husband of her own, is, of course, known only to nature. But
I am sure you will agree that this is a grave injustice to womankind
and something the Congress and President Johnson should take imme-
diate steps to correct, especially in this election year. Would you have
any suggestions as to what course our Government might pursue to
protect our spinster friends in their “right” to a nice husband and
family?'??

Even though Mr. Smith proposed the amendment as a joke, it
passed the House on February 8, 1964 by a 168 to 133 vote.'** Despite.
opposition, the bill, as amended, passed the House two days later and
moved to the Senate.'® The tension between how much authority the
administrative agency, now known as the EEOC, should be granted,.
was just as prevalent in the Senate as in the House.'?

The Senate adopted the Mansfield-Dirksen substitute and five
additional amendments to H.R. 7152, which made three changes sub-.
stantially impacting the EEOC’s authority.!?” One change further
restricted the powers of the EEOC in three ways.'® The restrictions
on the EEOC’s discretionary powers were:

(1) to establish regional or state offices by confining the exercise
thereof to those the EEOC “deems necessary to accomplish the pur-
pose of this title” (section 703 (f)); (2) to cooperate with existing state
and local agencies, both public and private, by providing that this
should be done only “with their consent” (section 703(g)(1)); and (3)
upon request to assist employers and labor organizations in effectuat-
ing the provisions of Title VII by limiting the “other remedial action”
which the EEOC might take to “such . . . as is provided by this title”
(section 703 (g)(4)).'%

123 Jd. at 441-42 (citing 110 Cong. Rec. 2577 (1964)).

124 4. at 442 (citing 110 Cong. Rec. 2577-84 (1964)).

125 4. at 443 (citing 110 Cong. Rec. 2804-05 (1964)).

126 See id. at 450-52 (noting the Senate amendments to the House Bill that affected EEOC
powers).

127 Id. at 447.

128 Vaas, supra note 100, at 451.
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Although this change made these restrictions, it also broadened
the EEOC’s power to provide assistance to “any labor organization,
whose members of some of them, refuse or threaten to refuse to coop-
erate in effectuating the provisions of this title.”*® Additionally, the
change gave the EEOC the authority to make its studies available to
the public, not just “interested governmental and nongovernmental
agencies.”"®' The second significant change was the addition of sub-
section (6) in section 705, which authorized the EEOC to:

Refer matters to the Attorney General with recommendations for
intervention in a civil action brought by an aggrieved party under sec-
tion 706, or for the institution of a civil action by the Attorney Gen-
eral under section 707, and to advise, consult, and assist the Attorney
General on such matters.'*

The third and most far-reaching change occurred in section 706.'*
This change removed the EEOC’s enforcement power in court suits.’*
In other words, under the Senate’s version of the bill, the EEOC
could not bring suit against employers.’*® The EEOC’s function was
then “limited to an attempt at voluntary conciliation of alleged unlaw-
ful practices and the conciliation efforts must be conducted in confi-
dence and not even the charge against the employer may be made
public.”*¢ By including this change, only the aggrieved person could
file the suit, unless a pattern or practice of resistance existed which
then allowed the Attorney General to bring suit against the
employer.”®” The other significant change in this section was the Sen-
ate’s effort to preserve State sovereignty.’”® The Senate provided that
a State could maintain exclusive jurisdiction over employment prac-
tices for a limited time if State or local laws prohibiting such practices

130 14

131 Jq.
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133 Jd. at 452.

134 Vaas, supra note 100, at 452 (citing Memorandum prepared by a staff member of Sen-
ate Judiciary Committee, 110 ConG. Rec. 14331-32 (1964)).

135 14,

136 Id. (citing Memorandum prepared by a staff member of Senate Judiciary Committee,
110 Cone. Rec. 14331-32 (1964)).
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existed.”® This change further safeguarded employers, stating that an
employer must have intended to discriminate before a federal court
can grant relief.'® On June 19, 1964, the bill passed the Senate.*

After the passage of H.R. 7152 in the Senate with these amend-
ments, the House approved the amended bill on July 2, 1964.'* Later
that day, President Johnson signed the bill, and the Civil Rights Act of
1964 became the law.!** Civil rights advocates had much hope and
belief that the Act would be an end to discriminatory employment
practices in the United States.** In President Johnson’s bill-signing
proclamation, he stated, “This act is a challenge to all of us to go to
work in our states and communities, in our homes and in our hearts,
to eliminate the last vestiges of injustice in America.”'* Civil rights
advocates were uncertain about the law’s strength, and organizational
leaders announced their intentions to test the law.'* Although many
issues remain, the Act made huge changes to employment practices
throughout the country.

These changes were, in part, due to increases to the EEOC’s pow-
ers over the years. These increases began shortly after the Civil
Rights Act of 1964 became law."*’ In 1967, Congress passed the Age
Discrimination in Employment Act (ADEA).'*® Originally, Congress
granted the Department of Labor enforcement powers regarding
ADEA claims.” In 1968, the EEOC submitted amicus briefs in cases
brought by individual employees because the EEOC could not file
lawsuits directly against employers.”®® In 1972, Congress gave the
EEOC the authority to file lawsuits directly against private companies

139 Jd. at 452-53 (citing Memorandum prepared by a staff member of Senate Judiciary
Committee, 110 Cona. Rec. 14331-32 (1964)).
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ate Judiciary Committee, 110 ConG. Rec. 14331-32 (1964)).
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143 Kenneth Wing, Title VI and Health Facilities: Forms without Substance, 30 HAsTINGs
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1964, at 4, https://www.rarenewspapers.com/view/561965%?imagelist=1.
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and broadened Title VII’s reach to the entire federal government and
to all state and local government agencies with at least fifteen employ-
ees.’™! In 1978, Congress amended Title VII through the Pregnancy
Discrimination Act, and President Carter transferred enforcement
power to the EEOC regarding the ADEA and the Equal Pay Act.’®
Thus, the primary increase in the EEOC’s power came when Congress
reversed course and gave the EEOC authority to file lawsuits against
private companies.'>?

2. The Short-Falls of Title VII and the EEOC

Although the enactment of the Civil Rights Act of 1964 and the
establishment of the EEOC reduced overt discrimination in the work-
place, these events did not entirely remove discrimination in the work-
place or achieve equality in high level positions.’®* Despite the Civil
Rights Act’s intention to “alter social conditions,” much discrimina-
tion persists through implicit bias.’*® Discrimination persists primarily
because Congress designed the law to address only overt and explicit
discrimination, and has not yet updated the law to address discrimina-
tion based on implicit bias that remains in the workplace.'*

Implicit bias exists because of the culmination of a few factors.'”’
One factor is that because of the amount of information people are
expected and required to process every minute, the mind designs
mental strategies for simplifying the surrounding environment.’>® In
simplifying the environment, the mind typically perceives members of
the same group as similar and members of different groups as dissimi-
lar.'® Cognitive psychologists refer to this sorting as “schemas.”*®

151 J4.
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153 Timeline of Important EEOC Events, supra note 147.

154 See Kya Rose Coletta, Women and (In)Justice: The Effects of Employer Implicit Bias
and Judicial Discretion on Title VII Plaintiffs, 16 Hastings Bus. L.J. 175, 185 (2020).

155 See id.; See generally Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007);
AT&T v. Hulteen, 556 U.S. 701 (2009); Ricci v. DeStefano, 557 U.S. 557 (2009); Wal-Mart Store,
Inc. v. Dukes, 564 U.S. 338 (2011).

156 Coletta, supra note 154, at 185.
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158 See Linda H. Krieger, The Content of Our Categories: A Cognitive Bias Approach to
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Cognitive System, in 1 HANDBOOK OF SOCIAL COGNITION 161, 166 (1984)).
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Schema theories show that these schemas function as implicit informa-
tion structures that organize “input into, storage in, and recall from
memory.”'¢! These structures, although essential, bias what people
see, how people interpret information, and how that information is
stored.’? In group settings, these biases can lead to discrimination
“whether we intend it or not, [and] whether we know it or not.”'$* In
a law firm setting, these biases can lead to discrimination against
women in many situations, such as requiring women to work harder
than men in order to “prove” they are as competent, or mistaking
women as administrative staff,'®* especially when a sharp gender
imbalance exists, as previously referenced.’® Without amending Title
VII to accommodate for these instances, two hurdles for Title VII
plaintiffs remain. First, Title VII plaintiffs face a high, often insur-
mountable, burden of proof.'® Second, the judiciary is reluctant to
interfere with decisions made by upper-level employers.'® v
The Supreme Court made an earnest effort to differentiate forms

of discrimination. In Griggs v. Duke Power Company, the Supreme
Court described two forms of discrimination: disparate treatment and
disparate impact.!® Disparate treatment refers to the different treat-
ment of equally qualified individuals based on a prohibited cate-
gory.!® Disparate impact refers to circumstances when a facially
%

-
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neutral practice affects certain individuals differently, such as men and
women.'”°

Title VII plaintiffs establish a prima facie case for employment
disparate treatment by showing that: (1) they are members of a class
protected by Title VII; (2) they are qualified for the job; (3) they were
denied the promotion; and (4) the employer continued to seek appli-
cants with the plaintiff’s qualifications.'”® If the plaintiff can establish
a prima facie case, the burden shifts to the employer to state a “legiti-
mate, nondiscriminatory reason” for its practice.!”? If the employer
makes such a statement, the burden shifts back to the plaintiff to show
that the employer’s reason was a “pretext or discriminatory in its
application.”'” Disparate treatment jurisprudence thus favors
employers as they need only point to a legitimate justification for their
decision and defend that justification as not being a mere cover for
discrimination.'”

Further, even if a Title VII plaintiff establishes a prima facie case,
the plaintiff must overcome the judiciary’s reluctance to interfere with
employers’ professional judgments.'” This is especially true when
faced with employers’ decisions on upper-level positions.'”® To justify
this reluctance, members of the judiciary assert that entry-level deci-
sions are more objective because skills such as product output are
measured rather than professional skills, such as collegiality or leader-
ship abilities.'”” The judiciary’s reluctance causes plaintiffs to achieve
a positive outcome primarily only if they settle their case.'”® This is
not wholly out of step with the enacting Congress’s plan.'”” Some rep-
resentatives expressly wanted cases to settle to avoid excessively bur-

170 See Griggs, 401 U.S. at 429-30; Krieger, supra note 158, at 835.
171 McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).
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dening employers.’®® However, this employer-favored mindset does
not align with the Civil Rights Act of 1964’s guiding principle to “alter
social conditions.”*® If employers are aware of the nearly impossible
burden for plaintiffs, their actions will not likely change, and there-
fore, social conditions will not be altered.’* Ultimately, this reluc-
tance by the judiciary creates a nearly impossible burden for plaintiffs
to overcome and thus defeats the guiding principle of the Civil Rights
Act.!®

ANALYSIS

I. Tue EEOC SuouLp HAVE THE POWER TO REQUIRE FIRMS TO

COMPLETE SEMI-ANNUAL INVESTIGATIONS, PUBLISH

Eourry AND FAIRNESS SCORES, AND PROVIDE SUCH

INFORMATION TO APPLICANTS

The legal field has a tragic history of discrimination against'
women. Despite this, women continued entering the field at high
rates.’® The legal field, however, still impedes women’s ability to
achieve equivalent rates to their male counterparts.’® To address this
problem, Congress should authorize the EEOC to investigate law
firms and require them to produce fairness and equity reports that
provide applicants and potential clients a clear picture of the firms™
discriminatory practices. This Part will explain why Congress should
give the EEOC this authority, why this is legally permissible, and how
the EEOC would operate within this new authority.

180 I 4.

181 See generally Ledbetter, 550 U.S. at 618; AT&T v. Hulteen, 556 U.S. 701 (2009); Ricci v.
DeStefano, 557 U.S. 557 (2009); Wal-Mart Store, Inc. v. Dukes, 564 U.S. 338 (2011).
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A. Congress Should Expand the EEOC’s Enforcement Powers
Because It Has Significant Authority to Investigate and
Serve Employers and, if Expanded, It Could Improve
Equality

Congress went through many iterations of what would become
the Civil Rights Act of 1964 throughout the legislative process.!®
Before Congress heard these iterations, the House Committee on
Education and Labor heard and debated the bill.'®®¥ This provision,
then H.R. 405, provided an administrative agency with the authority
to hold hearings and issue legally enforceable cease-and-desist
orders.’®® The agency would have included an “Equal Employment
Opportunity Board” and an “Office of the Administrator of the Equal
Employment Opportunity Commission.”*® The EEOC, however, was
granted significantly less authority.”®® The Committee explained this
lack of authority in the “Additional Views on H.R. 7152,” without
mentioning the Committee’s reasons for removing the language
allowing the EEOC to investigate discrimination.’ Rather, the
report emphasized the Committee’s concerns regarding the judicial
power that the Act would give the EEOC. The concern was that
the EEOC would be able to essentially decide whether a company was
discriminating.'”®> The Committee stated that “[a] substantial number
of committee members, however, preferred that the ultimate determi-
nation of discrimination rest with the Federal judiciary.”™*

At present, the EEOC has the power to investigate discrimina-
tion when an employee files a complaint with the agency that falls
within its authority to address.!®> In investigating an employer, the
agency may request the employer to submit a statement of position,
respond to a Request for Information (RFI), permit an on-site visit,
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and provide contact information for or have employees available for
witness interviews.'”® The RFI may ask the employer to submit per-
sonnel policies, the Charging Party’s personnel files, the personnel
files of other individuals, and other relevant information.'®’

The EEOC’s ability to conduct annual investigations is not signif-
icantly outside the realm of the current system. First, the EEOC
already has investigatory authority.”™ However, at present, the
EEOC does not investigate an employer until a complaint is filed."
Under the proposed system, the EEOC would investigate annually
without requiring a prior complaint. Second, the EEOC conducts its
investigations while maintaining the employee’s confidentiality.*®
The investigations occur without the employer having knowledge of
which employee made a complaint. In the proposed system,””' thev
EEOC would conduct an investigation without obviously targetmg"
any one employee in the same way.

Although the proposed system is like the EEOC’s current opera-
tion, Congress must amend the Civil Rights Act to give the EEOC this
authority. Congress should implement this system to decrease dis-
crimination in the legal field and for the numerous reasons- outlined
below.

B. Explanation of the Proposed System

The proposed system has three parts. First, the EEOC will have
the power to publish equity and fairness reports on firms. Second, to
create such reports, the EEOC will have the power to complete semi-
annual investigations of firms. Third, the EEOC will have the power
to require firms to give applicants the reports.
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1. Fairness and Equity Reports

The purpose of the fairness and equity report is to determine the
level of discrimination within a firm. The system within which the
EEOC already operates to provide right-to-sue letters creates a logi-
cal path for determining how firms perform.?> This is not the only
way that the EEOC could produce these reports, but they should at
least be incorporated into the process.

Much like how restaurant inspection grades operate,” the fair-
ness and equity reports will assign a letter grade of A, B, C, or F to
law firms. The EEOC will assign the grades after it conducts the
annual inspection and determines how well the firm manages discrimi-
nation. Congress could adopt the following grading system. A firm
will receive: an “A” letter grade if the EEOC determines that no
employees could be granted a right-to-sue letter from the agency and
no firm employees within the previous twelve months received a right-
to-sue letter from the agency; a “B” letter grade if less than 1% of the
firm’s employees could receive a right-to-sue letter or less than 1% of
the firm’s employee have received a right-to-sue letter in the previous
twelve months; a “C” letter grade if the EEOC determines that less
than 3% of the firm’s employees could receive a right-to-sue letter or
less than 3% of the firm’s employees have received right-to-sue letters
in the previous twelve months; a “F” letter grade if more than 3% of
the firm’s employees could have received right-to-sue letters, or more
than 3% of the firm’s employees have received right-to-sue letters in
the previous twelve months.

If a firm receives a grade it believes is inaccurate, it can request
the EEOC perform a follow-up investigation before the next investi-
gation takes place after showing evidence of how the discriminatory
actions were addressed. These grades would be publicly available and
included in the fairness and equity report that employers would be
required to give to potential employees. The remainder of the fair-
ness and equity report would not be publicly available through the
EEOC. Employers could publish their reports on their own, which
could improve their assigned letter grade. The report would include
non-confidential details explaining why the firm was assigned a certain

202 Filing a Lawsuit, U.S. EaquaL  EmpLoyMenT OprorTUNITY CoMM'N, https:/
www.eeoc.gov/filing-lawsuit (last visited Aug. 3, 2021).

203 See, e.g., Letter Grading for Restaurants, NYC HeaLTH, https://wwwl.nyc.gov/site/doh/
business/food-operators/letter-grading-for-restaurants.page (last visited Aug. 3, 2021).
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letter grade. The non-confidential details could include an explana-
tion of whether the letter grade was assigned because of the firm hav-
ing a certain percentage of employees who could be given right-to-sue
letters, or if it was assigned because a certain number of right-to-sue
letters were granted. These details could also include an explanation
of which of the protected classes like race, sex, national origin, and
age, the possible violations could have been about, or the timeframe
the right-to-sue letters were given. Additionally, the report would
include the firm’s demographic details regarding protected classes’
ranks in the firm for partner, equity partner, associate, paralegal, and
other positions.

2. Annual Investigations

The annual investigations would operate much in the same way£
the EEOC currently conducts investigations. Currently, the EEOC-
may request the employer to submit a statement of position, respond.
to an RFI, permit an on-site visit, and provide contact information for
or have employees available for witness interviews.”* The RFI may
ask the employer to submit personnel policies, the Charging Party’s’
personnel files, the personnel files of other individuals, and other rele,
vant information.?> To make the fairness and equity reports, the
EEOC would not need any more information than could be requested.
through these three methods. An on-site visit would be required each
year and, like restaurant inspections, the employer would not have
notice of the visit. The EEOC may also interview employees and
access files if necessary.

3. Mandatory Disclosure of Equity and Fairness Reports to
Applicants

Lastly, the proposed system would require that employers pro-
vide potential employees with their most recent fairness and equity
report. The employer could either give the candidate the report phys-
ically or digitally, or the firm could publish its report on its website
and instruct the candidate to review it before making a final decision.
In its investigation, the EEOC will ask new hires whether they are

204 U S. EquaL EmpLoyMENT OpPORTUNITY COMM’N, supra note 195.
205 Jd4.
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familiar with the employer’s report. If a majority of new hires are not
familiar, the firm’s grade could be impacted.

C. By Providing the EEOC Such Powers, Discrimination Against
Women in Firms Will Begin to Evaporate

By granting the EEOC the power to investigate law firms and
produce fairness and equity reports annually, equality for women in
the legal field would increase for two main reasons. First, it would
bring applicants closer to having “perfect information” about firms.
Second, because large clients?® require outside counsel to have cer-
tain levels of diversity, the firm’s bottom line would be affected if it
had a low score.

1. Bringing Applicants Closer to Having “Perfect
Information” About Firms

By making fairness and equity report grades publicly available
and requiring employers to give their full reports to candidates, those
seeking employment in the legal profession will come closer to operat-
ing with “perfect knowledge,” as it is called by economists.’”” Some
candidates could see the reports and not care about a firm’s low
scores. For example, many employees know of Jones Day’s history of
sex discrimination?® but still work there.?® However, low scores
would likely deter some candidates and encourage those candidates to
work at places with higher scores. Some candidates may also fall
somewhere in the middle, who would not turn down a job because the
firm has low scores but would opt to accept a position at a firm with a
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tion-meaning-assumptions-and-other-details/7150 (last visited Aug. 2, 2021).
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Photo Altering, ABA J., (Aug. 15, 2019, 1:51 PM), https://www.abajournal.com/news/article/new-
suit-says-jones-day-follows-archaic-gender-roles-in-parental-leave-doctors-bio-photos-of-
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209 Jacqueline Bell, These Firms have the most Women in Equity Partnerships, Law360,
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higher score if its offers were similar. In addition, the firm’s scores
would likely impact the firm’s public relations. If regularly given poor
scores, the firm could not deny a discriminatory culture. All these
components would impact the firm’s ability to hire the most qualified
candidates. Thus, by continually permitting discrimination in their
workplace, employers would hinder their own ability to hire the most
qualified candidates.

2. The Firm’s Bottom-Line Will Be Affected if Reports Show
Discriminatory Practices

A firm’s lack of diversity may also affect its bottom line. This has
been at issue since Charles Morgan, then general counsel of BellSouth
Corporation, got a few of his colleagues to sign “a statement promis-
ing to consider law firm diversity when hiring their outside counsel” in
1999.2° In more recent years, more large clients began holding law
firms accountable for their lack of diversity.?!! Legal departments for
these big clients have since heightened their requirements, and many
of these clients ask for supporting data showing that not only are firms
incorporating more diversity in their teams, but also that those diverse’
individuals are put in leadership positions.?? In 2017, Facebook.
announced that it would require outside counsel’s teams to be com-’
prised of at least 33% women and ethnic minorities.””* In addition,
Facebook announced outside counsel must show they “actively iden-
tify and create clear and measurable leadership opportunities for
women and minorities.””'* Facebook further clarified that such
opportunities included “serving as relationship managers and repre-
senting Facebook in the courtroom.”?"
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Numerous other big clients?'® articulated similar, or even more
stringent, policies.?’” Some policies include “diversity holdback[s].”?'®
Hewlett-Packard’s policy incorporates a 10% “diversity holdback” on
fees.?’ These “diversity holdbacks” allow a big client to retain a set
percent—10% in Hewlett-Packard’s case—if the firm does not meet
the client’s diversity requirements.?® As Kim Rivera, general counsel
for HP, stated, “One of the challenges in the legal profession is that,
despite all the focus, the lack of diversity is a stubborn and persistent
problem.?”’ We think we can help if we can be clear and unambiguous
and hold firms financially accountable.”?? As more big clients incor-
porate these programs, firms will have to decide whether to lose a
percentage of their profits, potentially lose the client, or instead hire
and assign leadership roles to more women and ethnic minorities.

In addition, this public information could be used in future litiga-
tion involving Title VII cases. Title VII plaintiffs face many chal-
lenges,”® so the ability to show a jury that a firm has a history of
discrimination could help the plaintiff’'s case. A jury would more
likely believe a plaintiff claiming sex discrimination from a firm that
has a very poor report. Moreover, the reports could increase settle-
ment values for both the employee and the employer. If an employer
knew that its low score would hurt them in court, it would be more
likely to settle the case but also would likely offer the plaintiff more,
thus benefitting the plaintiff. This also aligns with enacting Congress’s
desire for Title VII cases to settle quickly.?*

By permitting discrimination in its workplace and subsequently
receiving a poor score, the employer’s bottom line would be impacted
in two main ways. First, the employer’s bottom line would be
impacted by big clients opting for other firms or withholding funds.
Second, higher settlement rates and jury verdicts would also affect the
employer’s bottom line.

216 Jd. (citing Hewlett-Packard, MetLife, and Verizon as examples of this trend).
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CONCLUSION

The legal field has, in many ways, moved past the overt sexism
that was commonplace for the majority of the United States’ history.
When Congress enacted Title VII of the Civil Rights Act of 1964, the
amendment to include sex as a protected class was nearly not
included, yet it became the law and has provided women a significant
source of combatting discrimination in the workplace. Despite the
achievements that opened the door for women to enter the legal field,
the legal field still suffers from implicit biases. These implicit biases
are readily apparent from the glaring discrepancies between men and
women in the highest positions in the legal field. Although many
attempts have been made and potential solutions proposed, none have
proven effective in solving these problems. However, by broadening
the power of the EEOC to provide equity and fairness reports, con-
duct semi-annual inspections, and require firms to provide such
reports to their applicants, the legal field will begin to catch up, and
even surpass, other professional fields in achieving gender equality.






