COMMANDEERING THE CHURCHYARD:
THE FIRST AMENDMENT IMPLICATIONS OF THE GOVERNMENT’S
JUNE 2020 ASSAULT ON ST. JOHN’s - LAFAYETTE SQUARE

Sarah Duggin and Donald Crane*

INTRODUCTION

On Monday, June 1, 2020, in the course of the ongoing response
to the murder of George Floyd,' Black Lives Matter protestors assem-
bled in Washington, D.C. and throughout the United States to call for
justice for all people and an end to systemic racism.> Early that eve-
ning, then-President Donald Trump made his way across Washington’s
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1 See, e.g., Dan Mangin, Ex-Minneapolis cop Derek Chauvin sentenced to 22.5 years in
prison for George Floyd murder, CNBC (June 25, 2021, 11:33 AM), https://www.cnbc.com/2021/
06/25/derek-chauvin-sentencing-for-murder-of-george-floyd.html.

2 See, e.g., Scott Mlyn, et al., A Look Back at a Week of Protests Across the U.S. Demanding
Justice and Change for the Killing of George Floyd, CNBC (June 6, 2020), https://www.cnbc.com/
2020/06/06/george-floyd-pictures-of-protests-against-police-brutality-across-the-us.html; Dalton
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famed Lafayette Square to St. John’s Episcopal Church to pose for
cameras (the photo op).> In advance of Mr. Trump’s arrival at the
church, law enforcement personnel descended on St. John’s with tear
gas, rubber bullets, and flash-bang grenades.* They drove away clergy
and others gathered peacefully at the church for prayer, ministry, and
witness.> When the government invaded the churchyard,® “sacred
space became a battleground” as police in riot gear commandeered St.
John’s churchyard and silenced the church’s voice.” The former presi-
dent then incorporated St. John’s empty churchyard and welcome sign
into a government message antithetical to the church’s teaching.

In looking back on the events that took place in Washington,
D.C,, on June 1, 2020, the nation and the world have appropriately
focused on the aggressive tactics employed against peaceful protestors

Bennet, et al., The Crackdown Before Trump’s Photo Op, WasH. Post (June 8, 2020), https://
www.washingtonpost.com/investigations/2020/06/08/timeline-trump-church-photo-op/.

3 See, e.g., Tom Berron, Trump WALKS to Vandalized St. John’s Church as Riot Police
Face off with Protesters in US Capital (photos and video), REuTERS (June 1, 2020), https:/
www.rt.com/usa/490454-trump-church-bible-riots/; Karl Gelles, Veronica Bravo, & George
Petras, How Police Pushed Aside Protesters Ahead of Trump’s Controversial Church Photo,
USA Topbay (June 5, 2020), https://www.usatoday.com/in-depth/graphics/2020/06/05/george-
floyd-protests-trump-church-photo-curfew-park/3127684001/; Steve Benen, With Heavy-handed
Tactics, Trump’s Church Photo-op Backfires, MSNBC (June 2, 2020), https://www.msnbc.com/
rachel-maddow-show/heavy-handed-tactics-trump-s-church-photo-op-backfires-n1221921.

4 Jonathan Allen, et al., Police, National Guard Clash with Protesters to Clear Streets Before
Trump Photo Op, NBC News (June 1, 2020, 12:36 PM), https://www.nbcnews.com/politics/polit-
ics-news/after-night-significant-damage-d-c-mayor-bowser-imposes-earlier-n1221126.

5 See Carol Kuruvilla, Religious Leaders Say They Were Tear-gassed for Trump’s Church
Photo Op, HurFingTON Post (June 2, 2020), https://www.huffpost.com/entry/clergy-st-johns-
church-trump_n_5ed6403ac5b6£9c2444b5851; Jack Jenkins, Clergy Expelled from Church Prior
to Trump Photo Op, ReLIGION NEws SErv. (June 2, 2020) https://www.baptiststandard.com/
news/nation/clergy-expelled-from-church-prior-to-trump-photo-op/ (“The Reverend Glenna
Huber . . . was at St. John’s but left as the National Guard arrived, said she watched as police
rushed into the area she had just fled. Concerned, the priest sent a frantic e-mail to clergy at the
church urging them to be careful.”).

6 We use the term “churchyard” to refer to the grounds of St. John’s Lafayette Square,
including the patio in front of the main church entrance, as well as other.church property facing
16th Street, N.W. and H Street, N.W.

7 Gini Gerbasi, as told to Sophia Nguyen, “I'm a Priest. The Police Forced Me Off Church
Grounds for Trump’s Photo Op,” WasH. Post (June 3, 2020), https://www.washingtonpost.com/
outlook/2020/06/03/priest-stjohns-church-trump/. See aiso Eric Orts, The Lafayette Square
Assault: A Turning Point for Democracy in America, THE RULE oF Law BLoG, CTR. FOR ETH-
1ICs AND THE RULE oF Law (JUNE 23, 2020), HTTPS//WWW.LAW.UPENN.EDU/LIVE/NEWS/10188-
THE-LAFAYETTE-SQUARE-ASSAULT-A-TURNING-POINT-FOR/NEWS/CERL-NEWS. See also Joanna
Walters, They Turned Holy Ground Into a Battleground”: Clergy Teargassed by Washington,
GuarpliaN (June 2, 2020) (quoting the Rev. Gini Gerbasi), https://www.theguardian.com/us-
news/2020/jun/02/clergy-priests-attacked-police-washington-dc-st-john-church-trump-photo-op.
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gathered in and around Washington’s Lafayette Square.® Lawsuits
filed in the United States District Court for the District of Columbia
allege that the government’s actions unconstitutionally deprived
peaceful protestors of their civil rights and, in many instances, illegally
inflicted physical injuries.” The injuries suffered by those who gath-
ered in our nation’s capitol on June 1, 2020, demand ongoing atten-
tion.'® Whether we do so through the courts, Congress, or the ballot
box, this nation needs to ensure that peaceful protestors never again
suffer this kind of official violence. If we fail, the light of American
democracy will be forever dimmed.

Our nation must also address the shocking violation of religious
freedom that took place that day. St. John’s and the Episcopal
Church have chosen to focus on healing and support for racial justice
initiatives rather than to pursue legal action,'' but it is essential to

-

8 A recently published account of the former president’s final year in office offers ‘a
detailed narrative of the events of June 1, 2020. See CAroL LEoNNIG AND PHivip, I ALoNE CAN
Fx IT: DoNaLD J. TRumP’s CATASTROPHIC FINAL YEAR (2021). Europeans and European-”
media, too, reacted with shock to news of law enforcement actions against Black Lives Matter
demonstrators; protests in support of the Black Lives Matter movement spread across Europe.
Sofia Lotto Persio, ‘Trump Declares War On America’: Europe Reacts as Black Lives Matzer
Protests Spread Acrdss Continent, Forsgs (June 2, 2020), https://www.forbes.com/sites/sofialot
topersi0/2020/06/02/trump-declares-war'-on-america-europe-reacts-as-black-lives-matter-prd-’
tests-spread-across-continent/?sh=44"204ad08c¢64; Javier C. Herndndez and Benjamin Mueller;
Global Anger Grows Over George Floyd Death, and Becomes an Anti-Trump Cudgel, NY
TimMes (June 1, 2020), https://www.nytimes.com/2020/06/01/world/asia/george-floyd- protest-
global.html.

9 Black Lives Matter DC v. Trump, 2021 WL 2530722 at 18-19 (D.D.C. 2021). See also 3d
Amend. Complaint, https://www.courthousenews.com/wp-content/uploads/2021/06/BLMcom-
plaint.pdf. Black Lives Matter DC and several individual plaintiffs sued President Donald J.
Trump, members of the Trump Administration, federal officers, Arlington County, and other
non-federal law enforcement officers who allegedly “authorized, planned, or participated in the
attack on peaceful protesters in and near Lafayette Square on June 1, 2020,” Complaint 9 21-
22, id. (filed June 4, 2020). The case is currently stayed until November 15, 2021, pending settle-
ment negotiations. Order of Sept. 13, 2021 (granting parties’ joint motion for a stay of proceed-
ings), id.

In a June 2021 ruling, the court denied the government’s motions to dismiss claims for
injunctive relief from ongoing speech restrictions in Lafayette Square, as well as claims against
District of Columbia and Arlington County, Virginia, law enforcement personnel. The court
granted motions to dismiss the remaining claims principally on non-justiciability and qualified
immunity grounds. 2021 WL 2530722 at 23-24.

10 Nicholas Wu & Christal Hayes, ‘I was horrified’: Witnesses Injured by Police Testify
about Trump’s Photo Op at Lafayeite Square, USA Tobay (June 29, 2020), https://
www.usatoday.com/story/news/politics/2020/06/29/trumps-photo-op-lafayette-square-focuses-
hearing-congress/3270064001/.

11 In response to the events of June 1, 2020, the Reverend Robert Fisher, Rector of St.
John’s, expressed his prayer, “I want to start shifting so that hearts start moving toward the cure
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recognize the First Amendment implications of what happened at St.
John’s. Understanding the nature and gravity of those events is criti-
cal to safeguarding religious freedom and the ability of faith traditions
to speak out against injustice. Clergy and people of faith should not
be evicted violently from the grounds of a church, and even presidents
should not be free to commandeer a churchyard.

The purpose of this Article is to consider substantive First
Amendment issues raised by the government’s June 1, 2020, assault on
St. John’s.}? Although the issues are complex, application of existing
First Amendment precedents®® demonstrates that: (1) by clearing and
commandeering St. John’s churchyard for the former president’s
photo op, the government violated the Free Exercise Clause; and (2)

which is healing . . . (a)s a spiritual person, that’s what we have to find and what we have to work
for.” Don Lemon interview with Rev. Robert Fisher, St. John’s Church Rector Rev. Robert
Fisher Says Seeing President Trump Visiting the Church, CNN (June 2, 2020), available at https://
www.youtube.com/watch?v=KChBhmtez4c.

12 The events of June 1, 2020, at St. John’s involve other legal issues, including questions
relevant to free speech common to both the protestors who were driven away from Lafayette
Square and the individuals evicted from St. John’s churchyard, as well as issnes pursuant to the
Takings Clause of the Fifth Amendment. The free speech questions are at issue in the lawsuits
filed on behalf of several protestors by the ACLU in Black Lives Matter DC v Trump. See Black
Lives Matter D.C., 2021 WL 2530722, at *16-20. In its June 2021 decision, Black Lives Matter
DC v. Trump, the District Court dismissed several of the claims filed by protestors who were
injured in and around Lafayette Square. See supra note 10. Although the circumstances differ
significantly in some respects, similar questions of qualified immunity, as well as issues pertain-
ing to the availability of declaratory and injunctive relief, could well have arisen with respect to
any actions filed by St. John’s, the diocese, or the Episcopal Church. Although these issues are
beyond the scope of this article, we note that both judges and scholars have questioned the
application of qualified immunity where blatant infringements of individual rights and liberties
are concerned. For example, in Browder v. City of Albuquerque, 787 F.3d 1076 (10th Cir. 2015),
in upholding a district court’s refusal to dismiss a wrongful death suit against a police officer
brought under 42 U.S.C. § 1983 on grounds of qualified immunity, then Court of Appeals Judge,
now Justice, Neil M. Gorsuch observed: “Sometimes the most obviously unlawful things happen
so rarely that a case on point is itself an unusual thing. . . Indeed, it would be remarkable if the
most obviously unconstitutional conduct should be the most immune ffom liability only because
it is so flagrantly unlawful that few dare its attempt.” Id. at 1083. See Noah Watson, “Yes Harm,
No Foul”: Recalibrating Qualified Immunity, 64 Wasnu. U. J.L. & PovL’y 231(2021); Joanna C.
Schwartz, How Qualified Immunity Fails, 172 YaLe L. J. 2 (2018); Joanna C. Scwartz, The Case
Against Qualified Immunity, 93 Notre DaME L. Rev. 1797 (2018); William Baude, Is Qualified
Immunity Unlawful, 106 CaL. L. Rev. 45 (2018). With respect to possible presidential immunity,
we note Justice Byron White’s words in his dissent in Nixon v. Fitzgerald, 457 U.S. 731 (1982), “I
do not agree that if the Office of President is to operate effectively, the holder of that Office
must be permitted, without fear of liability and regardless of the function he is performing, delib-
erately to inflict injury on others by conduct that he knows violates the law.” Id. at 756.

13 See infra Parts 11 and III.
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by silencing the church’s voice and compelling it to participate in Mr.
Trump’s message, the government violated the Free Speech Clause.
Part I of this Article provides a brief narrative of events related
to the presidential photo op, and Part II considers that narrative
through the lens of Free Exercise jurisprudence. Part III explores the
application of Free Speech precedents to the assault on St. John’s and
notes related Establishment Clause issues. Part IV explores why all
this matters and how Americans might begin to address the serious
constitutional issues raised by the assault on St. John’s. By illuminat-
ing the events of June 1, 2020, at St. John’s, this Article seeks to
demonstrate the gravity of the government’s actions, and spark discus-
sion and scholarship on holding leaders accountable™ to help safe-
guard the freedoms of religion and speech essential to the health of
our democracy. '

BAcCkGROUND

I. Twee ForRMER PRESIDENT’S AcTIONS ON JUNE 1, 2020

The events of June 1, 2020, were chaotic, and accounts differ as to
both the precise occurrences and the exact timeline of events." How-,
ever, a sense of how these events developed with respect to St. J ohn s

14 A few scholars have questioned whether, and to what extent, the First Amendment
applies to the actions of the Executive Branch. See, e.g., Daniel J. Hemel, Executive Action and
the First Amendment’s First Word, 40 Pepp. L. Rev. 600 (2013); Mark. P. Denbeaux, The First
Word of the First Amendment, 80 Nw. L. Rev. 1156, 1169-70 (1986). Federal courts, however,
regularly apply the First Amendment to matters involving the Executive Branch. See, e.g,
N.Y.T. v. United States, 403 U.S. 713, 713-14 (1971) (invoking the First Amendment’s free press
guarantee to prohibit a prior restraint on publication of the Pentagon Papers); Cornelius v.
NAACP Legal Def. and Educ. Fund, Inc., 473 U.S. 788, 790 (1985) (analyzing a challenge
brought by legal defense funds to an executive order excluding them from participation in a
federal-employee and military-personnel charity drive); Knight First Amend. Inst. at Columbia
Univ. v. Trump, 928 F.3d 226, 230 (2d Cir. 2019) (upholding District Court grant of summary
judgment to plaintiffs who argued that blocking their access to former President Trump’s Twitter
feed constituted unconstitutional viewpoint discrimination). In Black Lives Matter DC v.
Trump, the court appears to assume the applicability of the First Amendment to the govern-
ment’s conduct in connection with the events of June 1, 2020, in Washington, D.C. See, e.g.,
Black Lives Matter D.C., 2021 WL 2530722. The Article’s authors agree that “the First Amend-
ment applies to exercises of executive authority no less than it does to the passage of legislation.”
Shrum v. City of Coweta, 449 F.3d 1132, 1142 (2006).

15 See JM Rieger, Trump Team’s Effort to Explain Away Lafayette Square Hits Yet Another
. Snag, One Year Later, Wasn. Post (June 10, 2021), https://www.washingtonpost.com/politics/
2020/06/09/how-trump-administration-has-tried-explain-clearing-protesters-lafayette-square/; see
also Ted Johnson, Park Police Claim That Protesters Threw Projectiles at Lafayette Square Park,
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is critical to applying First Amendment precedents. This Part offers
an overview.

St. John’s is a parish of the Episcopal Diocese of Washington
(Diocese) located at 16th and H Streets, N.-W.* The church stands
across from Lafayette Square, a traditional assembly point for the
exercise of First Amendment rights in the nation’s capital.”” On June
1, 2020, protestors denouncing the May 25th murder of George Floyd
by Minneapolis police officer Derek Chauvin filled the square.’® Epis-
copal clergy and others gathered in St. John’s churchyard, principally
in an area known as the parish “patio,”® in response to a call by the
Right Reverend Mariann Budde, Bishop of the Episcopal Diocese of
Washington, to support and minister to protestors and lift the church’s
voice in solidarity with its call for racial justice.’® One ministry team,
for example, posted a sign reading: “Free water and free prayers.”?
The Diocese also circulated posters in English and Spanish appealing
for “justice for George Floyd, Breonna Taylor, and Ahmaud Arbery”
and asking people of faith to gather at St. John’s on June 1, 2020, for
“solidarity, prayer and witness.”?

The Reverend Melanie Mullen, Director of Reconciliation, Jus-
tice, and Creation Care for the Episcopal Church was there to support
the protest. Reverend Mullen explained, “The [Bishop’s] invitation

But Reporters Say They Saw Peaceful Demonstration, DEapLINE (June 2, 2020), https://dead-
line.com/2020/06/donald-trump-george-floyd-demonstrators-lafayette-square-park-1202949717/.

16 See SanT JouN’s CHURCH, https:/stjohns-dc.org/welcome-to-saint-johns-church/history/
(last visited Sept. 24, 2021).

17 President’s Park: A History of Protest at the White Hours, THE WriTE HOUSE HISTORI-
caL Ass’N, https://www.whitehousehistory.org/presidents-park-a-history-of-protest-at-the-white-
house (last visited Sept. 24, 2021).

18 Eric Levinson and Aaron Cooper, Derek Chauvin Found Guilty of All Three Charge for
Killing George Floyd, CNN (April 21, 2021), https://www.cnn.com/2021/04/20/us/derek-chauvin-
trial-george-floyd-deliberations/index.html. With respect to the protests, see Alan Siegel, One
Night in D.C.: The Oral History of June 1, 2020, Tue RiNGeRr (July 13, 2020, 8:27 AM), https:/
www.theringer.com/2020/7/13/21322010/washington-dc-protests-june-1-trump-lafayette-square.

19 See, e.g., Justine Coleman, Priest Among Those Police Cleared from St. John’s Church
Patio for Trump Visit, Tue HiLL (June 2, 2021), https://thehill.com/homenews/administration/
500628-priest-among-those-police-cleared-from-st-johns-patio-for-trump-visit.

20 Episcopal Diocese of Washington, Facerook (June 1, 2020), https://www.facebook.com/
Washdio/posts/3190403267672555 (“Join us today (and everyday) as the Episcopal Diocese of
Washington stand[s] in prayerful solidarity and witness for racial justice and healing. We will be
gathering at St. John’s-Lafayette Square to offer prayer, witness and solidarity. . . .”).

21 Laura Rosbrow Telem, New England Bishops Denounce Trump Photo Op, PuBLiC
NEws Serv. (June 3, 2020), https://www.publicnewsservice.org/2020-06-03/civic-engagement/
new-england-episcopal-bishops-denounce-trump-church-photo-op/a70421-1.

22 Copy on file with the authors.
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was so explicit: pray with the protesters.”” The Reverend Glenna
Huber, a diocesan priest and rector of a nearby parish, stated that she
was there because, “It’s important, when you’re visibly representing
Christianity, to be present. I just wanted to be there on behalf of
myself and [my congregation] to say life is important. And brutality -
police brutality — needs to end.”* At the invitation of the parish, a
Black Lives Matter medical team joined those in the churchyard to
offer assistance to protestors.”

Bishop Budde’s call and the response of her clergy and people
reflected the church’s teaching on racial justice. As the Most Rever-
end Michael Curry, Presiding Bishop of the Episcopal Church, has
explained:

Our long-term commitment to racial justice and reconciliation is
embedded in our identity as baptized followers of Jesus. We will still
be doing it when the news cameras are long gone . . . That work of
racial reconciliation . . . must go on when racist violence and police
brutality are no longer front-page news. It must go on when the work
is not fashionable, and the way seems hard, and we feel utterly alone.
It is the difficult labor of picking up the cross of Jesus like Simon of
Cyrene, and carrying it until no one — no matter their color, no matter
their class, no matter their caste — until no child of God is degraded
and disrespected by anybody. That is God’s dream, this is our work,
and we shall not cease until God’s dream is realized.”

23 Rev. Charles Wynder interviews with Rev. Glenna Huber and Rev. Melanie Mullen
(June 17, 2020) (on file with authors and appended to Letter from the Most Rev. Michael Curry,
Presiding Bishop of the Episcopal Church).

24 Id.

25 Correspondence from the Rev. William Morris, Associate Rector, St. John’s Episcopal
Church - Lafayette Square (July 25, 2020) (on file with the authors). Black Lives Matter medi-
cal aids told Rev. Morris that when they were forcibly removed on June 1st, their supplies were
taken. They later estimated that close to $15,000 of “supplies, gear and property” were lost
because of the clearing of the churchyard. See also Nguyen, supra note 7 (noting the presence of
a medical team from Black Lives Matter in the churchyard).

26 Presiding Bishop’s Word to the Church: When the Cameras Are Gone, We Will Still Be
Here, Episcopal Church Off. of Pub. Aff., Eriscorar News SErv. (May 30, 2020), https:/
www.episcopalnewsservice.org/pressreleases/presiding-bishops-word-to-the-church-when-the-
cameras-are-gone-we-will-still-be-here/. The Church has also undertaken several racial reconcil-
iation efforts to understand and acknowledge the Church’s role in centuries of injustice. See e.g.,
Virginia Theological Seminary, Conversations on Race and Faith: The Sacred Ground Curricu-
lum, https://vts.edu/campus-calendar/conversations-on-race-and-faith-the-sacred-ground-curricu-
lum/. See also, e.g., GAYLE FISHER-STEWART, PREACHING BLAck Lives MATTER (2020).



106 Civi. RigHTS Law JOURNAL [Vol. 32:1

This theology stands in sharp contrast to Mr. Trump’s philoso-
phy.” In a video teleconference on the morning of June 1st, in
response to the nationwide protests against police brutality and racial
injustice, the former president urged state governors to call out the
National Guard and to “dominate” the streets.”® He threatened to
“send the American military to states where governors could not
bring under control” the protests over police brutality.”? Mr. Trump’s
statements set the context for the events that would unfold later that
day.

The June 1, 2020, protest at Lafayette Square was overwhelm-
ingly peaceful, although random acts of violence—largely unrelated to
the protests—occurred during the preceding days.®® St. John’s itself
suffered modest fire damage to a basement classroom because of van-
dalism on May 31st, but the parish and the diocese chose not to focus
on the damage, but on addressing injustice. St. John’s Rector, the
Reverend Robert Fisher, told those gathered near St. John’s on June
1st: “A church is not just a building. The damage to the building from
fire is easily fixed. What’s harder is healing.”*

By 6:00 PM on June 1st, the protest had begun to wind down as
participants prepared to leave in advance of a 7:00 PM curfew
announced by District of Columbia Mayor Muriel Bowser.* At 6:04

27 Baker et al., infra note 38.

28 Katherine Faulders, et al., Trump, Barr Tell Governors to ‘Dominate’ Streets in Response
to Unrest; Trump Put Blame for the Unrest Squarely on ‘the Radical Left, ABC News (June 1,
2020), https://abenews.go.com/Politics/trump-barr-governors-dominate-streets-response-unrest/
story?id=70994362.

29 Katie Rogers, et al., As Trump Calls Protesters ‘Terrorists,” Tear Gas Clears a Path for
His Walk to a Church, N.Y. Times (June 1, 2020), https://www.nytimes.com/2020/06/01/us/polit-
ics/trump-governors.html.

30 See, e.g., Jonathan Allen, Trump and Tear Gas in Lafayette Square: A Memo from the
Protest Front Lines, NBC NigurLy News (June 2, 2020), https://www.nbcnews.com/politics/
white-house/memo-front-lines-different-america-n1222066; Anderson Cooper, 360 Degrees,
CNN Transcripts (June 1, 2020), (“What the president doesn’t seem to know or care is that the
vast majority of those protesting, they, too, are calling for law and order.”), http://tran-
scripts.cnn.com/TRANSCRIPTS/2006/01/acd.01.html; Luis Martinez, Milley Apologizes for Tak-
ing Part in Trump Church Walk: ‘I should not have been there,” ABC NeEws (June 11, 2020),
https://abecnews.go.com/Politics/milley-apologizes-taking-part-trump-church-walk/
story?id=71195023 (quoting General Mark Milley, “we should all be proud that the vast majority
of protests [were] peaceful.”).

31 Michelle Boorstein & Rachel Weiner, Historic D.C. Church Where Trump Stood with a
Bible Becomes a Symbol for His Religious Foes, WasH. Post (June 3, 2020), https://
www.washingtonpost.com/religion/2020/06/03/church-trump-bible-protesters/.

32 D.C. Exec. Order No. 2020-069 (June 1, 2020), hitps://mayor.dc.gov/sites/default/files/dc/
sites/mayormb/release_content/attachments/Mayor %27s %200rder %202020-069.pdf.
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PM, however, the White House press office announced that Mr.
Trump would deliver an unscheduled address from the Rose Garden
at 6:15 PM.* Although he described himself as an “ally of all peaceful
protestors,” Mr. Trump condemned “domestic terror” and pro-
claimed, “I am your President of law and order . . . .”** He spoke of
“dispatching thousands and thousands of heavily armed soldiers, mili-
tary personnel, and law enforcement officers,” and then concluded,
“[NJow I am going to pay my respects to a very, very special place.”
That place was St. John’s. A senior White House official later stated,
“Trump hoped his personal walk to the church, after federal officials
dispersed protestors, would send a message about how dominant force
could restore law and order.”%

As Mr. Trump was midway through his remarks, without any
audible warning,*” a phalanx of law enforcement officers climbed over
barriers and advanced on protestors assembled around the perimeter

33 Philip Bump, Timeline: The Clearing of Lafayette Square, WasH. Post (June 5, 2026),
https://www.washingtonpost.com/politics/2020/06/02/timeline-clearing-lafayette-square/.

34 Read: President Trump’s Rose Garden Speech on Protests, CNN (June 1, 2020), https 1/
www.cnn.com/2020/06/01/politics/read-trumps-rose-garden-remarks/index.html. X

35 Id. *

36 Zeke Miller, et al., Trump Offers “Domination” of D.C. Protests as Model for States, AP
News (June 2, 2020), https://apnews.com/article/donald-trump-cultures-ap-top-news—religid‘ﬁ—
politics-7ac8bdfe71cade4f4622fae24add04cs. ’

37 3d Am. Compl., Black Lives Matter, D.C. v. Trump, 19-84, No. 1:20-cv-01469-DLF
(D.D.C. 2020), https://www.courthousenews.com/wp-content/uploads/2021/06/BLMcom-
plaint.pdf;; Unanswered Questions About the U.S. Park Police’s June 1 Attack on Peaceful
Protestors at Lafayette Square: Hearing Before the H. Comm. on Natural Resources, 116th
Cong. (July 28, 2020); Written Statement of National Guard Major Adam DeMarco, “The warn-
ings were conveyed using a megaphone near the statue of President Jackson, approximately 50
yards from the demonstrators. From where I was standing, approximately 20 yards from the
demonstrators, the announcements were barely audible and I saw no indication that the demon-
strators were cognizant of the warnings to disperse,” https:/naturalresources.house.gov/imo/
media/doc/Mr. %20Adam %20DeMarco%20-%20Written %20Testimony_.pdf.

Although a June 2021 report from the Inspector General of the United States Department
of the Interior differed with Major Marco’s in-person observations to some extent, the report
conceded that “the USPP does not have a detailed dispersal warning policy applicable to opera-
tions like the one that occurred on June 1 and this may have led to the ineffective warnings
issued to the crowd that day. . .” and acknowledged that “several law enforcement officers could
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Actions at Lafayette Park, Case No.: 20-0563 (June 2021), Results in Brief [hereafter 1G
Report], https://www.oversight.gov/sites/default/files/oig-reports/DOI/SpecialReviewUSPP
ActionsAtLafayetteParkPublic.pdf. See ailso, e.g., Allen, supra note 30 (“Someone announced
over a loudspeaker that the city’s curfew — 7 p.m. — was approaching and that the crowd would
be hit with force if it didn’t disperse on its own. But few could hear the warning clearly.”).



108 CrviL RigaTs Law JOURNAL [Vol. 32:1

of Lafayette Square.®® A short time later, law enforcement forces
advanced on St. John’s as well.* The Reverend Gini Gerbasi was in
the churchyard ministering to protestors.” Her firsthand account
describes a chaotic and frightening scene: “The police in their riot gear
were literally walking onto the St. John’s patio with metal shields,
pushing people off the patio and driving them back . . . We were liter-
ally DRIVEN OFF of the . . . patio with tear gas and concussion gre-
nades.”* Seminarian Julia Dominick, an emergency trauma nurse
who ministered to injured persons alongside Reverend Gerbasi, wrote
on her Facebook page, “No warning. . . Screaming, flash grenades, and
tear gas came at us. People ran as fast as they could around the cor-
ner of the church. Within minutes all of the church volunteers were
met with a crowd running from the police and the police swarming the
church property.”*

The events Reverend Gerbasi and Reverend Dominick described
took place shortly before the June 1st photo op, but the possibility of a
presidential visit to St. John’s arose in meetings throughout that day.*
Administration officials indicated that Mr. Trump, agitated about
news coverage that he had been sequestered in the White House
bunker, was “annoyed that anyone would think he was hiding and
eager for action.”* It is unclear who initially conceived of the excur-
sion.® Several officials indicated that it was the former president’s
idea, although a few attributed the notion to others involved in the
discussions.* One official recommended the move “to demonstrate
that [the former president] was not hunkered down and was out of the
White House, as well as standing with evangelical voters by visiting
the church.”* The administration reportedly decided on the former

38 Peter Baker, et al., How Trump’s Idea for a Photo Op Led to Havoc in a Park, N.Y.
Times (June 2, 2020, updated Sept. 17, 2020), https://www.nytimes.com/2020/06/02/us/politics/
trump-walk-lafayette-square.html.
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president’s actions by midafternoon,”® but the Secret Service and
other law enforcement agencies were not advised until later in the
afternoon.® “[Olfficials privately conceded that little thought was
given to what Mr. Trump would do once he actually got to the
church.”?® St. John’s leadership was not informed about the Presi-
dent’s plans and had no idea that he intended to visit the church until
he appeared there.® Reverend Fisher reported that “he felt blind-
sided by the visit. Usually, the White House gives the church at least
30 minutes’ notice before the president comes by.”* Bishop Budde
and Reverend Fisher were clear that the President would be welcome
at St. John’s for prayer and worship.” In Bishop Budde’s words:

[T]he president is always welcome to pray at St. John’s. In fact, we
would have loved for him to address from the church our nation’s col-
lective grief, anger and frustration. We would have stood by him had
he called for swift justice for the killing of George Floyd. We would
have added our voices had he asked for calm and the need to stop
opportunistic looting and senseless destruction.>*

But Mr. Trump’s purpose was different.

Although the White House staff focused on the presidential
excursion, other officials were planning to expand the security perime-
ter around the White House.>® According to Attorney General Barr,
the United States Park Police developed the security expansion plan
on Sunday, May 31st,® and on the morning of Monday, June 1st, he

48 See Bump, supra note 33.

49 See Parker et al., supra note 47.

50 Baker et al., supra note 38
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2020/.
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approved the plan.’” The Park Police had not yet executed the expan-
sion when the former president decided to walk to the church; their
plan apparently was neither based on, nor coordinated with, the idea
of a presidential visit to St. John’s.*® The lack of coordination between
plans for Mr. Trump’s excursion and the expansion of the perimeter is
significant to an analysis of the day’s events. The Park Police focused
on the security of the White House, while the presidential excursion
plans focused on securing St. John’s as a backdrop for a photo op.
Attorney General William Barr left the White House and arrived
in Lafayette Square at 6:08 PM.> A Justice Department official said
that Mr. Barr was surprised that the perimeter was not yet
expanded.®® The official told reporters that, after meeting with law
enforcement officials, Mr. Barr said to “get it done.”® A short time
later, after delivering his Rose Garden speech, the former president
and an entourage that included Attorney General Barr, Secretary of
Defense Mark Esper, and General Mark Milley headed across Lafay-
ette Square to St. John’s for the photo op.® General Milley later apol-
ogized for participating in the event, saying, “My presence in that

57 Id. According to the former Attorney General:
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enough people in place to achieve that. And that decision, as I say, was communicated to the
police at 2:00 p.m.
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moment and in that environment created a perception of the military
involved in domestic politics.”®®> According to several sources, the for-
mer president’s movement surprised nearly everyone, including state
and federal law enforcement officials.®* Washington, D.C. Police
Chief Peter Newsham said he was notified only moments before-
hand.® Park Police commanders on the scene were also unaware of
the proposed presidential visit.5

When Mr. Trump arrived at St. John’s, he posed with Attorney
General Barr and other senior White House staff in front of a church
building.®” The former president then stood on the sidewalk adjacent
to the now-emptied grounds in front of a sign reading “St. John’s
Church Parish House” that identified parish clergy and proclaimed
“All are welcome.”®® Against this background, Mr. Trump hoisted a
Christian Bible for the cameras.® The former president did not read
from the Bible, nor did he offer conciliatory remarks or express con-
cern over the deep divisions in the country.” Instead, after the photo
op, he commented: “We have a great country. That’s my thoughts.
Greatest Country in the world. We will make it greater. We will
make it even greater. It won’t take long. It’s not going to take long.
You see what’s going on. You see it coming back.”” The following
day Mr. Trump tweeted: “D.C. had no problems last night. . ..Many

'y
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arrests. Great job done by all. Overwhelming force. Domination . ..
(thank you President Trump!).””? In interviews on Fox News Radio
and Newsmax on June 3rd, Mr. Trump reiterated his message: “Right
now, I think, the nation needs law and order because you have a bad
group of people out there”” . . . “Maybe it doesn’t sound good to say
it, but you have to have a dominant force. We need law and order.””
The former president’s remarks suggested a connection between his
display of the Bible outside St. John’s and the government’s use of
force.” In Mr. Trump’s view, “[m]ost religious leaders loved it . . . .78
From the perspective of Dallas pastor Robert Jeffress, “by holding up
the Bible, the former President was showing us that it teaches that,
yes, God hates racism, it’s despicable—but God also hates lawlessness
..”7 Another religious leader who supported Mr. Trump explained
that the former president’s presence at the church “sent the twin mes-
sage that our streets and cities do not belong to rioters and domestic
terrorists, and that the ultimate answer to what ails our country can be
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73 Ayesha Rascoe and Ryan Lucas, Trump’s Response To Unrest Raises Questions, Criti-
cisms, NPR Morning Edition (June 5, 2020), https://www.npr.org/2020/06/05/870242445/trumps-
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found in the repentance, redemption, and forgiveness of the Christian
faith.””®

Episcopal Church leaders took a decidedly different view.
Shortly after the photo op, Bishop Budde stated:

The president just used a Bible, the most sacred text of the Judeo-
Christian tradition, and one of the churches of my Diocese without
permission as a backdrop for a message antithetical to the teachings of
Jesus and everything that our churches stand for. Andtodoso...he
sanctioned the use of tear gas by police officers in riot gear to clear the
churchyard. I am outraged.”

A joint statement released by the Episcopal bishops of New England
declared:

What President Trump did in front of St. John’s Episcopal Church,
Lafayette Square on the evening of June 1 was disgraceful and morally
repugnant. Displaying a Bible from which he did not quote, using as a
mere backdrop an Episcopal church where he did not pray, and —
more callously — ordering law enforcement to clear, with force and
tear gas, a path through demonstrators who had gathered in peace,
President Trump distorted for his own purposes the cherished symbols
of our faith to condone and stoke yet more violence.

His tactic was obvious. Simply by holding aloft an unopened Bible he
presumed to claim Christian endorsement and imply that of The Epis-
copal Church. Far more disturbingly, he seemed to be affecting the
authority of the God and Savior we worship and serve, in order to
support his own authority and to wield enhanced use of military force
in a perverted attempt to restore peace to our nation.*’

Presiding Bishop Michael Curry responded as follows:
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79 Jessie Yeung et al., June 1 George Floyd Protest News, CNN (June 2, 2020), https://edi-
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This evening, the President of the United States stood in front of St.
John’s Episcopal Church, lifted up a bible, and had pictures of himself
taken. In so doing, he used a church building and the Holy Bible for
partisan political purposes. This was done in a time of deep hurt and
pain in our country, and his action did nothing to help us or to heal
us. %

Administration officials gave conflicting reasons for moving
against protestors and clearing St. John’s churchyard prior to Mr.
Trump’s photo op.® Initially, White House spokesman Judd Deere
said law enforcement personnel acted to “help enforce the [city’s] 7
p.m. curfew.”®® But the curfew had not yet taken effect, and D.C.
officials said they did not request any such help.#* According to
Mayor Bowser, “I imposed a curfew at 7pm. A full 25 minutes before
the curfew & w/o provocation, federal police used munitions on
peaceful protesters in front of the White House . . . Shameful! DC
residents — Go home. Be safe.”®

Representatives of the administration ultimately claimed that
clearing protestors from Lafayette Square and surrounding areas,
including St. John’s churchyard, was essential to expand the security
perimeter around the White House.’ Review of the circumstances
and statements by administration officials leads convincingly to infer-
ences that: (i) there was a Park Police plan to expand the perimeter
around the White House for presidential security, and (ii) the Park
Police plan was rushed because of the presidential plan to visit St.
John’s, resulting in a chaotic and forcible clearance of protestors.
While it appears accurate that the Attorney General and the Park
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Police had a pre-existing plan to install a fence providing an expanded
barrier of protection around the White House,*” there is little support
for the proposition that the timing and manner of clearing the protes-:
tors were unrelated to the presidential excursion.

Attorney General Barr later stated:

[W]e needed more of a buffer . . . I made the decision (on Monday
morning) that we would try to move our perimeter northward by a
block to provide this additional protection, and later at 2 o’clock on
Monday, T met with all the various law enforcement agencies and we
set our tactical plan, and that plan involved moving our perimeter a
block north, to I Street ... .8

A report by the Inspector General of the Department of the Inte-
rior (IG Report) similarly disclaimed a relationship between the clear-
ing operation and the presidential visit.* The IG Report concluded
that the Park Police acted pursuant to a pre-existing plan and had the
“discretion and authorization™ to clear the protestors.”® According to
the report, “[t]he evidence [the Inspector General] obtained did not
support a finding that the USPP cleared the park to allow the Presi-
dent to survey the damage and walk to St. John’s Church.”®* Instead,
the IG Report determined that the Park Police cleared the park “to
allow the contractor to safely install the anti-scale fencing in response
to destruction of property and injury to officers occurring on May 30
and 31.7°2 As columnist Radley Balko writes, however, “that reason
makes little sense, especially given that every other decision the agen-
cies made that day all but guaranteed that the fence could only be
installed at night.”*?
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Whatever the pre-existing plans, there are objective indications
that the presidential excursion prompted both the timing of the clear-
ing and the use of aggressive tactics. One official told reporters that
the protestors were expected to be cleared by 4:00 PM that day for
installation of the expanded barrier.** In contrast, numerous other
sources indicated that the law enforcement agencies involved did not
all receive this information.”> Attorney General Barr held a 2:00 PM
briefing at an FBI command center, with the heads of the Park Police,
the Secret Service, the D.C. National Guard and the Arlington
County police in attendance.”® He later told CBS News that the deci-
sion (as to expanding the perimeter) “was communicated to all the
police agencies.”” However, D.C. Police Chief Peter Newsham and
National Guard chief Gen. Joseph Lengyel told the Washington Post
that “no specific time or plan of action was discussed.”®® Several indi-
viduals at Barr’s briefing understood that officials planned to install
the fencing after the 7:00 PM curfew and confirmed that the decision
to clear the protestors was “hurried up.”® The officials said “they had
no warning that U.S. Park Police, the agency that commanded the
operation, planned to move the perimeter—and protesters—before a
7 p.m. citywide curfew, or that force would be used.”*® Chief New-
sham reportedly “learned via police communications that force was
going to be used to clear the protesters just moments after he and
other officials were told that Trump would be walking to the church
. . . He reiterated that there was no firm decision about when such an

over a more damning explanation that’s far more consistent with the actions of the officials and
police agencies involved.”).
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operation would take place” prior to that time.'® National Guard
Major Adam De Marco “back[ed] up law enforcement officials who
told the Washington Post they believed the clearing operation would
happen after the 7 p.m. curfew that night — but it was dramatically
accelerated after Attorney General William P. Barr and others
appeared in the park around 6 p.m.”'®

The IG Report offers insights into the Park Police perspective,
but many credible sources indicate that officials expedited plans for
clearing protestors because of the former president’s decision to visit
St. John’s.'®* In addition, the IG Report did not address the roles of
other federal agencies or their interactions with the White House,**
and the Inspector General expressly declined to comment on the
nature of the tactics employed and the injuries inflicted.'®

Although the narratives about exactly what happened on June'l,
2020, may differ, these events unquestionably raise significant and
troubling constitutional questions. )

ANALYSIS

I. Ture GOVERNMENT’S ASSAULT ON THE CHURCH AND THE FREiE
ExerciSE CLAUSE

The Episcopal Church understands Holy Scripture to require
people of faith to seek racial reconciliation and to stand with all who
have suffered because of systemic racism.!® Those gathered at St.
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opinions/2021/06/24/trump-ig-report-lafayette-square/. See also Mychael Schnell, Inspecior Gen-
eral Chose Not to Investigate Secret Service in Clearing of Lafayette Square Report, MSN (April
20, 2021), https://www.msn.com/en-us/news/politics/inspector-general-chose-not-to-investigate-
secret-service-in-clearing-of-lafayette-square-report/ar-BB1fReMh.

105 IG Report, supra note 37.

106 See Curry, supra note 26. See also, e.g., GAYLE FISHER-STEWART, supra note 26.
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John’s were following their faith, obeying their bishop, and exercising
their religion by engaging in prayer, ministry, and witness to the
church’s teaching. The individuals who sought out prayer and minis-
try from clergy and lay ministers were also exercising their religious
rights. By commandeering St. John’s churchyard, silencing the voices
of the church and its ministers, and using the church to communicate a
government message contrary to the church’s teaching, the govern-
ment violated the Free Exercise Clause.'””

The government’s physical interference with the free exercise of
religion at St. John’s should be subject to the most exacting judicial
scrutiny under both constitutional standards and the Religious Free-
dom Restoration Act.'® This type of assault on a church is extraordi-
nary.'” As Justice Anthony Kennedy observed in Church of the
Lukumi Babalu Aye v. Hialeah, “[t]he principle that government may
not enact laws that suppress religious belief or practice is so well
understood that few violations are recorded in [Supreme Court] opin-
ions.”® Government assaults on houses of worship are an even rarer
species. It is well settled, however, that the government violates the
Free Exercise Clause of the First Amendment'! whenever it targets
religion or singles out a particular religion or religious entity.!'? Mr.
Trump’s photo op could have taken place anywhere, but he chose St.
John’s as his stage. The former president viewed St. John’s as “a very,
very special place,”'*® because the church was an essential part of con-
veying a particular message to the American people. In different cir-
cumstances, an unannounced presidential visit to a church for
photographs would not raise constitutional concerns, but context is
key. The photo op took place following the former president’s law-

107 U.S. Const. amend. 1.

108 The Religious Freedom Restoration Act (RFRA), 42 U. S. C. §§2000bb-1(a)-(c) (as
amended by the Religious Land Use and Institutionalized Persons Act (RLUIPA), 42 U.S.C.
§2000cc). . .

109 See Civil War, Church, and State, Tae Liviné Cuurca (July 4, 2013), https:/liv-
ingchurch.org/2013/07/04/civil-war-church-and-state/. The clearing and commandeering of St.
John’s churchyard was remarkable as a peacetime seizure of church property. During the Civil
War, Union forces seized churches in battle zones on occasion. These seizures, however, took
place in a time of war in states in rebellion.

110 508 U.S. 520, 523 (1993) (citing McDaniel v. Paty, 435 U.S. 618 (1978); Fowler v. Rhode
Island, 345 U.S. 67 (1953)).

111 U S. Const. amend. 1.

112 Lykumi, 508 U.S. at 532.

113 See President Trump’s Rose Garden Speech on Protests, CNN (June 1, 2020), https:/
www.cnn.com/2020/06/01/politics/read-trumps-rose-garden-remarks/index.html.
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and-order speech, but only after the government had driven away
those gathered at St. John’s and commandeered its churchyard."* By
his own admission, Mr. Trump intentionally chose St. John’s for his
photo op. Consequently, free exercise precedents about the targeting
of religious entities offer a useful analytical framework.

A. Free Exercise and the Jurisprudence of Targeting

As the United States Supreme Court held in Lukumi, a law that
restricts religious practice violates the First Amendment unless it
“advance([s] ‘interests of the highest order’ and [is] narrowly tailored
in pursuit of those interests.”**> Constitutional challenges to generally
applicable laws that incidentally burden the free exercise of religion
are reviewed under less exacting scrutiny.!'® Actions targeting relig-
ion or religious entities, however, are constitutionally permissible only
if the government can show a compelling justification for its actions
and demonstrate the absence of less restrictive alternatives.''’

In Lukumi, the Church of the Lukumi Bablu Aye challenged the
constitutionality of a municipal ordinance directed at a particular
religious practice—ritual animal sacrifice.'’® The ordinance stemmed
from a thinly veiled effort to discourage the church from moving into
the city of Hialeah, Florida.'” The Lukumi Babalu Aye follow the
Santeria faith, a blend of elements of Roman Catholicism and the
traditional Yoruba religion, and their sacramental practices include
animal sacrifice during worship services.”® When members of the
Hialeah, Florida City Council learned that the Lukumi Babalu Aye
planned to buy property in Hialeah to build a church, school, and cul-
ture center, the council passed an ordinance that precluded the killing
of animals “for any type of ritual” within the city limits.'** Although
the ordinance was neutral on its face, it was evident that it was

114 Ayesha Rascoe et al., Trump Defends ‘Law and Order’ Symbolism of Photo-Op at St.
John’s Church, NPR (June 3, 2020), https://www.npr.org/2020/06/03/868779265/trump-defends-
symbolism-of-photo-op-at-st-johns-church.

115 508 U.S. at 546 (citing McDaniel v. Paty, 435 U. S. at 628 (quoting Wisconsin v. Yoder,
406 U.S. 205, 215 (1972))).

116 I4. at 531-32; Employment Div. v. Smith, 494 U.S. 872 (1990).

117 Lukumi, 508 U.S. at 531-32.

118 [d. at 527-28.

119 4. at 546.

120 [d. at 524-25.

121 4. at 528.
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directed at the church because the city continued to allow the killing
of animals for use as food and purposes such as pest control.’??
Despite the broad language of the Hialeah ordinance, in light of
the circumstances of its enactment, the Court reasoned that it was
neither neutral nor generally applicable.'” Accordingly, the Court
applied strict scrutiny.® Characterizing the ordinance as both overin-
clusive and underinclusive, the Court concluded that the city had
targeted the Lukumi Bablu Aye, not because of a compelling interest
in animal welfare or other legitimate civic concerns, but in an effort to
prevent the church from locating facilities in Hialeah.'”® The Court
therefore struck down the ordinance on Free Exercise grounds.'?
Two decades later, the global pandemic set the stage for the
Supreme Court’s most recent rulings on targeting houses of worship.
In its-November 2020 decisions on applications for injunctive relief
pending appeal in Roman Catholic Diocese of Brooklyn, N.Y. v.
Cuomo and Agudath Israel of America v. Cuomo,'®® as well as in its
February 2021 decisions in South Bay United Pentecostal Church v.
Newsom® and Harvest Rock Church, Inc. v. Newsom,'®® the Court
emphasized the troubling consequences of targeting religious enti-
ties.” In the New York cases, a Roman Catholic diocese and an
Orthodox Jewish congregation challenged an executive order issued in
October 2020 by New York’s then-governor Andrew Cuomo as part
of the state’s COVID-19 prevention measures.'* The Diocese of
Brooklyn and Agudath Israel argued that the order singled out houses
of worship for “especially harsh treatment” by treating churches and
temples differently—and less favorably—than businesses deemed
essential.'*® Observing that the “challenged restrictions were not neu-

122 jg

123 Lukumi, 508 U.S. at 542-46.

124 Jd. at 546 (quoting McDaniel v. Paty, 435 U. S. 618, 628 (1978) (quoting Wisconsin v.
Yoder, 406 U.S. 205, 215 (1972))).

125 Id. at 545-46.

126 J4. at 547. ,

127 141 S. Ct. 63, 65 (2020) (order granting injunction and relief against enforcement pend-
ing resolution of a timely-filed application for a writ of certiorari entered Nov. 25, 2020).

128 208 L. Ed. 2d 447 (order granting injunction and relief against enforcement pending
resolution of a timely-filed application for a writ of certiorari entered Nov. 25, 2020).

129 141 S. Ct. 716 (2021) (order entered Feb. 5, 2021).

130 141 S. Ct. 1289 (2021) (order granting injunction in part entered Feb. 5, 2021).

131 [d.; South Bay, 141 S.Ct. 716.

132 Roman Catholic Diocese, 141 S. Ct. at 65-66.

133 Id. at 66.
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tral laws of general applicability,” the Court applied strict scrutiny.'**
Although it acknowledged that “stemming the spread of COVID-19
[was] unquestionably a compelling interest,”** the per curiam opinion
admonished that the state had many other less restrictive means of
accomplishing its public health objectives.!* The Court emphasized
that “[t]he restrictions at issue here, by effectively barring many from
attending religious services, strike at the very heart of the First
Amendment’s guarantee of religious liberty.”"*’ In a dissenting opin-
ion joined by Justice Kagan, Justice Sotomayor disagreed with the
majority’s conclusions about the neutrality and general applicability of
the orders.'*® However, she, too, emphasized that “Free religious exer-
cise is one of our most treasured and jealously guarded constitutional
rights. States may not discriminate against religious institutions, even
when faced with a crisis as deadly as [the COVID-19 pandemic].”**

California’s COVID-19 restrictions on houses of worship came
before the Court in South Bay Pentecostal Church and Harvest Rock
Church.™ In these cases the Court allowed capacity limitations and a
prohibition on singing and chanting indoors to stand, but it overturned
a general prohibition of indoor services.'*" A statement by Justice
Gorsuch, joined by Justices Thomas and Alito, noted that he would
have overturned the restrictions on singing and chanting as well.**?
Justice Gorsuch cautioned that even pandemic regulations must sat-
isfy the demands of strict scrutiny when they target houses of worship;
that is, the State must “show they are the least restrictive means of
achieving a compelling government interest.”'* ’

134 Id. at 67.

135 14,

136 Id.

137 Id. at 68.

138 Roman Catholic Diocese, 141 S. Ct. at 80.
139 4. (Sotomayor, J., dissenting).

140 S, Bay United Pentecostal Church, 141 S. Ct. at 716; Harvest Rock Church, 141 S. Ct. at
889.

141 See, e.g., id.
142 §. Bay United Pentecostal Church, 141 S. Ct. at 718-19.

143 Jd. at 717-18 (Barrett, J., concurring). Justice Barrett, joined by Justice Kavanaugh, filed
a statement agreeing with Justice Gorsuch’s statement except with respect to the prohibition on
singing and chanting indoors because, in her view, the church had not met its burden to show
entitlement to relief on that issue.
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B. The Constitutional Insufficiency of Government Justifications for
Clearing and Commandeering St. John’s Churchyard

In analyzing the First Amendment implications of the govern-
ment’s actions, it is important to consider applicable standards of
review. The discussion below addresses why strict scrutiny is appro-
priate, then considers how this standard would apply to the events at
St. John’s on June 1, 2020.

1. Strict Scrutiny Is the Appropriate Standard of Review

In the aftermath of the events of June 1, 2020, as noted earlier,
Trump administration officials offered different explanations for the
assault on St. John’s.' They eventually settled on the claim that
clearing Lafayette Square was necessary to establish an expanded
security perimeter around the White House,'* and that the clearing of
St. John’s churchyard was part of an overall effort to protect the Presi-
dent and the White House.*® If forced to offer a legal justification for
the assault on St. John’s, the government conceivably could argue that
clearing the protestors from in and around Lafayette Square took
place pursuant to a neutral, generally applicable order, not because
Mr. Trump targeted the church. As the Lukumi Court explained,
however, constitutional review of Free Exercise claims, like equal pro-
tection analyses, may look beyond proffered explanations to deter-
mine governmental objectives “from both direct and circumstantial
evidence.”’

Looking beneath the surface of the events of June 1, 2020, reveals
a reality very different from the picture painted by Trump administra-
tion officials. As discussed in Part I, the evidence suggests that the
Executive Branch engaged in at least two different decision-making
processes prior to the initiation of the clearing actions that began
shortly after 6:00 PM on June 1, 2020."® One process centered on
enhancing the security of the White House, while another focused on
creating the presidential photo op.'* The former president’s decision

144 Davis et al., supra note 84; Riegler, supra note 15. See also supra Part 1.

145 See 1G Report, supra note 37, at 23.

146 See Beckett & Hynes, supra note 88.

147 Lukumi, 508 U.S. at 540 (citing Arlington Heights v. Metropolitan Housing Develop-
ment Corp., 429 U.S. 252, 266 (1977)).

148 See Baker et al., supra note 38; Interview by Margaret Brennan, supra note 55.

149 See Liptak et al., supra note 58.



2021)] COMMANDEERING THE CHURCHYARD 123

to incorporate St. John’s in his message was separate from the plan to
clear protestors to enhance White House security.'® The govern-
ment’s security justification for the first process — the clearing action —
rings hollow in light of Mr. Trump’s decision to leave the White House
to walk to a churchyard at the margin of the expanded perimeter.
Moreover, there is significant evidence that the timing of the clearing
process was “hurried up” once Mr. Trump decided to visit St.
John’s.>! With respect to the second process — staging the photo op —
Mr. Trump has never disputed that he chose St. John’s as the location
for hoisting a Bible in support of his message precisely because it is a
church—in his words, “a very special place.”'*

This narrative compels the conclusion that strict scrutiny is the
appropriate constitutional standard of review with respect to both the
clearing of St. John’s churchyard and its commandeering for the photo
op. In addition, strict scrutiny is also the applicable standard pursuant
to the Religious Freedom Restoration Act of 1993 (RFRA), as
amended by the Religious Land Use and Institutionalized Persons Act
(RLUIPA).’® RFRA requires courts to utilize strict scrutiny in
reviewing challenges to government actions that “substantially burden
the free exercise of religion,” even those that are generally applica-
ble.’* RFRA applies to “any exercise of religion, whether or not
compelled by, or central to, a system of religious belief.”** .

RFRA does not define the term “substantially burden,” but the
Supreme Court has found substantial burdens on the free exercise of
religion in a number of cases.’® Lower courts have fashioned defini-

150 See Bump, supra note 33.

151 See supra Part 1.

152 See Trump Rose Garden Speech, supra note 34.

153 42 U. S. C. §§2000bb-1(a)-(c), amended by the Religious Land Use and Institutionalized
Persons Act, 42 U.S.C. § 2000cc.

154 42 U.S.C. § 2000bb-1(a). Although Congress originally directed RFRA to the states, as
well as the federal government, the Supreme Court struck down the statute with respect to the
states on grounds that it failed to satisfy the constitutional requirements for legislation enacted
pursuant to section 5 of the Fourteenth Amendment in City of Boerne v. Flores, 521 U.S. 507,
532-36 (1997).

155 42 U.S. C. § 2000cc-5(7)(A). See also Burwell v. Hobby Lobby Stores, Inc., 573 U.S.
682, 694-96 (2014). RFRA permits the award of “appropriate relief,” including money damages
against federal officials in their individual capacities where appropriate. Tanzin v. Tanvir, 141 S.
Ct. 486 (2020).

156 See, e.g., Burwell, 573 U.S. 682 (2014) (striking down HHS contraceptive regulations
with respect to closely held corporations on grounds that they did not meet RFRA’s “least
restrictive alternative” requirement for government actions that substantially burden the free
exercise of religion); Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418
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tions focusing on the magnitude of the burden and the extent to which
the government forces a choice between exercising one’s religion and
receiving a governmental benefit or facing civil or criminal sanc-
tions. Those assembled in St. John’s courtyard on June 1, 2020, had
no real choice. They either had to terminate their ministry and flee,
or, face physical assault from police in riot gear employing teargas,
rubber bullets, and flash-bang grenades. RFRA therefore would
require a reviewing court to apply strict scrutiny to the clearing of St.
John’s churchyard.

The government’s subsequent commandeering of the churchyard
also imposed a substantial burden on the free exercise of religion that
would obligate a reviewing court to apply strict scrutiny pursuant to
RFRA.'® By taking control of St. John’s grounds to facilitate the
photo op, the government imposed yet another substantial burden on
the free exercise of religion at St. John’s. Those driven away from the
churchyard could not return to their ministry or oppose Mr. Trump’s
use of the church in his message. Any attempt to do so would have
been confronted with force, and possibly arrest.

Consequently, strict scrutiny is the appropriate standard of
review of the Free Exercise issues arising out of the events of June 1,
2020, at St. John’s. Pursuant to Lukumi, Roman Catholic Archdiocese
of Brooklyn, and other pandemic cases,' the targeting of St. John’s
by the former president for his photo op would require application of
strict scrutiny as a matter of constitutional law.'®® In addition, RFRA
would mandate application of strict scrutiny to both the clearing and

(2006) (seizure of a shipment of the hallucinogen hoasca imported for sacramental use by a
religious group imposed a substantial burden on the free exercise of religion and violated RFRA
because the government failed to demonstrate a compelling reason for the seizure).

157 See, e.g., Navajo Nation v. U.S. Forest Serv., 535 F.3d 1058, 1069-70 (9th Cir. 2008)
(“Under RFRA, a ‘substantial burden’ is imposed only when individuals are forced to choose
between following the tenets of their religion and receiving a governmental benefit or coerced to
act contrary to their religious beliefs by the threat of civil or criminal sanctions.”); Kaemmerling
v. Lappin, 553 F. 3d 669, 678 (2008) (quoting Thomas v. Review Bd. Of Ind. Emp. Sec. Div., 450
U.S. 707, 718 (1981)) (“A substantial burden exists when government action puts ‘substantial
pressure on an adherent to modify his behavior and to violate his beliefs.””).

158 42 U.S.C. § 2000bb-1(a).

159 See supra Part ILA.

160 [ukumi, 508 U.S. at 529 (“A law that targets religious conduct for distinctive treatment
or advances legitimate governmental interests only against conduct with a religious motivation
will survive strict scrutiny only in rare cases.”); S. Bay United Pentecostal Church, 141 S. Ct. at
718 (2020) (“The whole point of strict scrutiny is to test the government’s assertions, and our
precedents make plain that it has always been a demanding and rarely satisfied standard.”).
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commandeering of the churchyard, even if the government could
somehow succeed in showing that the clearing operation was carried
out pursuant to a neutral, generally applicable order.

2. Applyihg Strict Scrutiny Demonstrates that the
Government Violated the Free Exercise Rights of the
Church and Those Gathered in the Churchyard

As the District Court noted in its opinion in Black Lives Matter v.
Trump, the Supreme Court has recognized the nation’s “valid, even
.. . overwhelming, interest in protecting the safety of its Chief Execu-
tive,”'®" but presidential security should not be the issue here.
Although the government ultimately asserted that both the clearing of
protestors from Lafayette Square and the eviction of clergy and others
from St. John’s courtyard were designed to protect the White
House,'®? the photo op was not about White House security; it was
about using the church as a stage for Mr. Trump’s message. The
notion that the government had a compelling interest in using teargas,
flash-bang grenades, and rubber bullets to drive clergy and other peo-
ple of faith away from church grounds and then commandeer the
churchyard for a photo op defies reason and common sense. .

Even assuming arguendo that a compelling reason existed for
both the clearing operation and the commandeering of St. John’s
churchyard, the government would still need to show narrow tailor-
ing.'®® The aggressive actions and violent tactics employed against
those gathered at St. John’s were by no stretch of the imagination the
least restrictive means of clearing the churchyard or conducting the
presidential photo op.” Several less restrictive alternatives were read-
ily available:

(1) The clearing action and the photo op could have been
delayed, thus allowing the D.C. curfew to take effect. By the time law
enforcement personnel acted against protestors in Lafayette Square,
the curfew was less than an hour away, and it was even closer when
federal forces stormed St. John’s churchyard.’®

161 Black Lives Matter D.C., 2021 WL 2530722, at *6 (D.D.C. June 21, 2021) (citing Watts
v. United States, 394 U.S. 705, 707 (1969)).

162 See IG Report, supra note 37, at 1.

163 See, e.g., Lukumi, 508 U.S. at 546 (quoting McDaniel v. Paty, 435 U. S. 618, 628 (1978)
(quoting Wisconsin v. Yoder, 406 U. S. 205, 215 (1972))).

164 See 1G Report, supra note 37, at 4, 18.
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(2) The administration had plenty of time to notify St. John’s rec-
tor and other members of the parish leadership of the former presi-
dent’s plan to visit so that the church could have taken appropriate
steps to ensure that those gathered in the churchyard would not be
subjected to teargas, flash grenades, and rubber bullets. The White
House has routinely communicated with the parish when the former
president planned to attend services at St. John’s, yet there was no
communication on June 1st.16

(3) Law enforcement personnel could have employed far less
aggressive tactics. Rather than descending without warning on the
churchyard, they could have alerted those gathered at St. John’s that
they needed to evacuate the area immediately, and provided them an
opportunity for an orderly means of egress. This approach would
havé been consistent with guidelines the Park Police agreed to in a
2002 settlement of lawsuits arising out of arrests of demonstrators in
Pershing Park. Although geared toward mass arrests, the practices
stipulated in that agreement could have been applied in both Lafay-
ette Square and St. John’s churchyard. Among other measures, these
steps include audible warnings with officers stationed at points where
they can verify that protestors are able to hear the warnings, and clear
provisions for an orderly exit.16

(4) The former president could have staged the photo op on the
grounds of the White House or in any of several other locations.
Holding the photo op at the White House would have been far more
secure and much less restrictive of the free exercise of religion than
driving clergy, lay ministers, and other people of faith away from the
grounds of a church.

It is questionable at best whether the government had a compel-
ling justification for clearing and commandeering St. John’s church-
yard, but it is virtually certain that neither the clearing of the
churchyard nor its commandeering for the photo op was narrowly tai-
lored. The use of violent force against clergy and others gathered
peacefully and lawfully in a churchyard is utterly inconsistent with our
nation’s constitutional values. Viewing the events of June 1, 2020, in
this light illuminates the gravity of the government’s assault on the

165 See Boorstein et al., supra note 52.

166 Mem. Of P. & A. in Supp. of Joint Mot’s. for Prelim. Approval of Proposed Class Set-
tlement, Notice to Class, and Notice of Fairness Hr’g, 7-10, Barham v. Ramsey, 434 F.3d 565
(D.C. Cir. 2006) (No. 02-2283).
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church and underscores the importance of recognizing the dangers
these actions posed to the free exercise of religion.

III. FrREE SPEECH AND ESTABLISHMENT CLAUSE IMPLICATIONS OF
CoMPELLING THE CHURCH TO PARTICIPATE IN OR HOST
MRr. TRUMP’S MESSAGE

By commandeering St. John’s grounds on June 1, 2020, law
enforcement personnel enabled former President Trump to exploit the
iconic image of the parish, its name, and its signboard, without con-
trasting images of clergy and other people of faith ministering to
protesters and proclaiming that Black Lives Matter. Mr. Trump chose
the front of a church building adjacent to the sanctuary for photo-
graphs with senior staff and then stood by a sign reading “St. John’s
Church Parish House — All are welcome” for a series of video clips
and solo photographs.’®” As Bishop Budde, Presiding Bishop Curry,
and other Episcopal leaders protested immediately after the photo op,
the former president made the church an unwilling party to the milita-
ristic message he had just proclaimed in the Rose Garden'®®*—a mes-
sage contrary to the teaching of the Episcopal Church and the witness
of the clergy and lay ministers who gathered at St. John’s that day to
support racial justice.'® Neither the rector and other leaders of St.
John’s, nor Bishop Budde and the Episcopal Diocese of Washington,
had any opportunity to object before the government commandeered
the churchyard for Mr. Trump’s photo op.'”

This is not to say that any time government leaders have their
photos taken in front of a church they violate the church’s free speech
rights, but the events at St. John’s arose in the context of an assault
that enabled the photo op. By clearing St. John’s churchyard, the gov-
ernment forcefully suppressed the prayers, ministry, and witness tak-
ing place there in violation of the Free Exercise Clause. Its actions
also silenced the voices of individuals, a parish, a diocese, and a
national church engaged in offering a message of welcome and soli-

167 See Bump, supra note 33.

168 Trump’s Rose Garden Speech, supra note 34.

169 See supra Part I. The government’s action also raises the specter of involuntary associa-
tion and imposition of an unwanted message in violation of the Freedom of Association. Abner
S. Greene, “Not in My Name” Claims of Constitutional Right, 98 B. U. L. Rev. 1475, 1486-88
(2019); see also infra Part HH1LA.3.

170 See Boorstein et al., supra note 31.
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darity to protestors,'”* and made the Church an unwilling party to a
message alien to Episcopal theology in violation of the Free Speech
Clause.'” :

The First Amendment’s Religion Clauses protect the religious lib-
erty of people of all faiths and no faith,'” but the freedoms of speech
and association also play an important role in protecting religious
freedom in the United States.'” One of the most vital aspects of con-
stitutional protection of speech and association is freedom from com-
pelled expression. The following discussion explores compelled
speech doctrine and its application to the events of June 1, 2020, at St.
John’s.

A. Constitutional Limits on Compelled Speech and Expressive
Association

In 1943, Justice Robert Jackson’s opinion for the Court in West
Virginia v. Barnette laid the foundation for contemporary compelled
speech doctrine.'” Barnette upheld the right of Jehovah’s Witness
children to refuse to salute the flag of the United States.'”® The deci-
sion overturned an earlier ruling in Minersville v. Gobitis permitting
states to require public school students to recite the pledge of alle-
giance and salute the flag.'”’ Although both cases concerned religious
beliefs, the Barnette Court framed its ruling in terms of free speech.
In Justice Jackson’s ringing words:

171 See Episcopal Diocese of Washington, Facesook (June 1, 2020), https://
www.facebook.com/Washdio.

172 See supra Part 1.

173 See, e.g., Wallace v. Jaffree, 472 U.S. 38, 53 (1985) (“[T]he individual freedom of con-
science protected by the First Amendment embraces the right to select any religious faith or
none at all.”); Everson v. Bd. of Educ., 330 U.S. 1, 15 (1947) (discussing First Amendment man-
date of neutrality toward believers and nonbelievers).

174 See, e.g., W. Va. State Bd. of Educ. of Ewing Twp. v. Barnette, 319 U.S. 624, 642 (1943);
Snyder v. Phelps, 562 U.S. 443, 460 (2011) (striking down state tort verdict against Westboro
Baptist Church for emotional distress suffered by the father of a fallen soldier as a result of
religiously motivated picketing near the church holding his son’s funeral on free speech
grounds); McCullen v. Coakley, 134 S. Ct. 2518 (2014) (striking down a Massachusetts buffer
zone law that prevented speech within 35 feét of the entrance to clinics providing abortions other
than by clinic employees in an action brought by religiously motivated individuals). See, Mark
W. Cordes, Religion as Speech: The Growing Role of Free Speech in Protecting Religious Liberty,
38 Sw. L. Rev. 235 (2008).

175 Barnette, 319 U.S. at 633-36.

176 1d. at 629.

177 Minersville Sch. Dist. v. Gobitis, 310 U.S. 586, 600 (1940).
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If there is any fixed star in our constitutional constellation, it is that no
official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion, or force citizens to
confess by word or act their faith therein.}”

As Justice Murphy noted in his concurrence, the First Amendment
guarantees “both the right to speak freely and the right to refrain
from speaking at all.”'”? Since Barnette, courts have consistently
upheld the right of individuals and organizations to refrain from
speaking when “a reasonable observer might wrongly attribute com-
pelled speech to reflect attitudes that the speaker does not hold.”'*

1. Mandating Proclamation of Unwanted Government
Messages Raises Grave Constitutional Questions

Compelled speech is particularly troublesome—and likely to,be
held unconstitutional—when the government tries to force individuals
or entities to communicate messages dictated by the government
itself.’® The courts have recognized that requiring speakers to pro-
claim government messages they find offensive or contrary to deeply
held beliefs and values violates core First Amendment principles. ,In
Wooley v. Maynard, the Court ruled that the state of New Hampshire
could not constitutionally penalize drivers who blocked the words
“Live free or die” on state automobile license plates to avoid
“becom[ing] a ‘mobile billboard’ for the State’s ideological mes-
sage.”'®2 The Wooley Court explained, “Here, as in Barnette, we are
faced with a state measure which forces an individual, as part of his
daily life—indeed constantly while his automobile is in public view—
to be an instrument for fostering public adherence to an ideological
point of view he finds unacceptable.”'®?

178 Barnette, 319 U.S. at 642.

179 Jd. (Murphy, J. concurring).

180 Steven Shiffrin, What Is Wrong with Compelled Speech, 29 J. L. & Por. 499, 499-505
(2014). See also Greene, supra note 169, at 1486. The government may, however, compel speech
pursuant to generally applicable mandates in certain narrow circumstances such as grand jury
testimony. Branzburg v. Hayes, 408 U.S. 665, 690 (1972) (declining to extend a testimonial privi-
lege to journalists with respect to news sources). See, e.g., ERWIN CHEMERINSKY, CONSTITU-
TIONAL Law § 11.2.4.3 (5th ed. 2015).

181 Shiffrin, supra note 180, at 505.

182 Wooley v. Maynard, 430 U.S. 705, 717 (1977).

183 Id. at 715.
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The Court has reached similar conclusions with respect to enti-
ties. In National Institute of Family and Life Advocates v. Becerra, the
Court ruled in favor of crisis pregnancy centers that challenged the
constitutionality of the California Reproductive Freedom, Accounta-
bility, Comprehensive Care, and Transparency (FACT) Act’s patient
notice requirements.”® The precise notices depended on whether the
centers were licensed or unlicensed “covered facilities” under state
law.”® The FACT Act obligated licensed covered centers to post and
distribute to patients government-authored notices about the availa-
bility of free and low-cost family planning, prenatal care, and abortion
services, along with contact information for service providers.'® The
Act required unlicensed covered facilities to post prominently, and
include in their advertising materials, a government-drafted notice
that they were not licensed by the state to offer medical services and
had no licensed providers on site or under contract to supervise their
services.’¥” The centers sought an injunction against enforcement of
these notification and disclosure provisions.!® The District Court
denied the injunction,'® and the United States Court of Appeals for
the Ninth Circuit affirmed on grounds that the statute regulated “pro-
fessional speech” and was therefore subject to a lower standard of
review than the strict scrutiny ordinarily applied to content-based reg-
ulations of speech.!®

The United States Supreme Court disagreed.’® In his opinion for
the Court, Justice Clarence Thomas identified “the licensed notice [as]
a content-based regulation of speech” subject to strict scrutiny.'”> He
concluded that “[b]y compelling individuals to speak a particular mes-
sage, [the licensed facility notice plainly] ‘alter[ed] the content of
[petitioners’] speech.”*® Justice Thomas rejected the state’s attempt
to justify the regulations on grounds that they applied to a separate

184 138 S. Ct. 2361, 2378 (2018).
185 4. at 2368.

186 Id. at 2368-70.

187 Id. at 2369-70.

188 [d. at 2370.

189 14

190 Becerra, 138 S. Ct. at 2370.

191 4. at 2378.

192 4. at 2371.

193 [d. (quoting Riley v. Nat’l Fed'n of the Blind of N.C., 487 U.S. 781, 795 (1988)).
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category of “professional speech” entitled to less searching review.'*
Noting the Court’s reluctance to expand categories of speech exempt
from the full panoply of constitutional protections,'” Justice Thomas
cautioned: “[This] Court’s precedents do not permit governments to
impose content-based restrictions on speech without ‘persuasive evi-
dence . . . of a long (if heretofore unrecognized) tradition’ to that
effect.”

The Becerra Court held that the notice requirements for unli-
censed covered facilities unconstitutionally imposed an unduly
burdensome “government-scripted, speaker-based disclosure require-
ment.”"” The Court found it unnecessary to resolve the applicable
level of scrutiny because these regulations unconstitutionally com-
pelled speech under both strict and intermediate scrutiny.®® Justice
Thomas reasoned that the state could have accomplished its objective
of informing women about free and low-cost abortions and other ser-
vices “without burdening [either licensed or unlicensed facilities] with
unwanted speech.”” :

2. Forcing Individuals or Entities to Host or Accommodate.

Others’ Messages Is Rarely Permissible

The United States Supreme Court has held that the government
may violate free speech rights by requiring an individual or entity to
accommodate or host others’ messages. Although these cases have
arisen in somewhat different contexts, they are useful in analyzing the
government’s actions at St. John’s on June 1, 2020.

In its 1974 decision in Miami Herald Publishing Co. v. Tornillo,
the Court held that a Florida “right of reply” statute violated the First
Amendment’s guarantee of Freedom of the Press.?® The challenged
law required newspapers to permit candidates for political office to

194 Id. at 2374. As an example, Justice Thomas noted that in Zauderer v. Office of Discipli-
nary Counsel of Sup. Ct. of Ohio, the Court applied intermediate scrutiny in upholding state
regulations that required lawyers to disclose “purely factual and uncontroversial information
about the terms under which . . . services will be available.” Zauderer v. Off. Of Disc. Counsel,
471 U.S. 626, 651 (1985).

195 Becerra, 138 S. Ct. at 2375.

196 Id. at 2372 (quoting United States v. Alvarez, 567 U.S. 709, 722 (2012)).

197 Id. at 2378.

198 Id. at 2375.

199 Id. at 2376.

200 418 U.S. 241, 258 (1974).
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reply to media criticism of the candidate—for example, in editorials
and op-ed pieces.”®® The Court struck down the statute on grounds
that compelling a newspaper to print the speech of political candidates
it criticized infringed on the newspaper’s liberty to determine the con-
tent of its communications.?”? A decade later, in Pacific Gas & Elec-
tric Co. v. Public Utilities Commission of California, the Court
overturned a state utility commission mandate requiring utilities to
transmit messages from private sources with billing statements, even
where those messages were contrary to the utility company’s views.?”
Applying strict scrutiny, the Court held that the government could
not compel a public utility to include third-party literature with which
it disagreed in its customer mailings.?*

A few years after deciding Pacific Gas & Electric, however, in
Pruneyard Shopping Center v. Robins, the Court upheld a state consti-
tutional provision obliging private shopping center owners to permit
the exercise of free speech and petition rights on their properties.”” It
was essential to the Court’s First Amendment analysis that, unlike in
Wooley,® several “distancing factors” made it unlikely that the
messages communicated would be attributed to the shopping mall
owners.?” As Justice (later Chief Justice) Rehnquist’s opinion for the
Court explained:

The views expressed by members of the public in passing out pam-
phlets or seeking signatures for a petition . . . will not likely be identi-
fied with those of the owner. Second, no specific message is dictated
by the State to be displayed on appellants’ property. There conse-
quently is no danger of governmental discrimination for or against a
particular message. Finally, as far as-appears here appellants can
expressly disavow any connection with the message by simply posting
signs in the area where the speakers or handbillers stand. Such signs,
for example, could disclaim any sponsorship of the message and could

201 Jq. at 243.
202 J4. at 258.
203 475 U S. 1, 4-7 (1986).
204 14, at 20.

205 See id.; 447 US 74, 88 (1980) (holding additionally that the requirement did not violate
the First, Fourth or Fourteenth Amendments to the United States Constitution).

206 Wooley, 430 U.S. at 705.
207 Pruneyard, 447 U.S. at 87.
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explain that the persons are communicating their own messages by
virtue of state law.?%

Pruneyard provides a helpful framework for reviewing allegations of
compelled use of property in violation of the Free Speech Clause. As
discussed below, Pruneyard’s elements all weigh against the govern-
ment when applied to the Trump photo op.

3. Compelling Unwanted Expressive Association Infringes on
Fundamental Principles of Speech Autonomy

In other decisions, the Supreme Court has focused on the associa-
tional aspects of compelled speech. For example, in Hurley v. Irish-
American Gay, Lesbian and Bisexual Group of Boston, Inc., the Court
unanimously reversed a decision of the Massachusetts Supreme Judi-
cial Court upholding the application of the state’s public accommoda-
tions law to require the organizers of the Boston St. Patrick’s Day
Parade to allow the Irish-American Gay, Lesbian, and Bisexual
Group of Boston (GLIB) to march in the parade.*® Writing for the
Court, Justice Souter emphasized that a parade is an expressive event
and that the First Amendment recognizes a fundamental “principle of
autonomy to control one’s own speech.””? Justice Souter explained
that:

[t]he very idea that a noncommercial speech restriction be used to
produce thoughts and statements acceptable to some groups or,
indeed, all people, grates on the First Amendment, for it amounts to
nothing less than a proposal to limit speech in the service of orthodox
expression. The Speech Clause has no more certain antithesis.*!

Boy Scouts of America v. Dale, decided a few years later,
involved a challenge to the application of New Jersey’s antidiscrimina-
tion law against the Boy Scouts for expelling an openly gay leader.??
The Dale Court held that the state could not constitutionally sanction
the Scouts for the leader’s expulsion.?’®* The majority viewed the Boy

208 Id. at 88.

209 515 U.S. 557, 566 (1995).

210 Id. at 574.

211 I, at 579 (citing Barnette, 319 U.S. at 642; Pacific Gas & Electric, 475 U.S. at 20).
212 530 U.S. 640 (2000).

213 Id. at 661.



134 CrviL RigaTs Law JOURNAL [Vol. 32:1

Scouts as an expressive association and concluded that the Scouts’
opposition to homosexuality at the time was an expression of the Boy
Scouts’ values. Consequently, “the forced inclusion of [the gay
leader] would [have] significantly affect[ed] its expression.”?"

In its 2006 decision in Rumsfeld v. Forum for Academic & Institu-
tional Rights, Inc. (FAIR),*'® the Court addressed both compelled
speech and expressive association issues in resolving a challenge by an
association of law schools and law faculties to the Solomon Amend-
ment,?"” a federal law providing that colleges and universities that
denied military recruiters equal access to students would lose certain
federal educational funds.?*® FAIR’s member schools all had policies
against discrimination on the basis of sexual orientation.”’® They
either planned to exclude military recruiters or to treat military
recruiters less favorably than recruiters who followed the schools’
nondiscrimination policies.?® FAIR sought a pre-enforcement injunc-
tion against application of the Solomon Amendment to the law
schools on grounds that the conditions imposed on the receipt of fed-
eral funds violated their First Amendment rights of free speech and
association.”” The United States District Court for the District of
New Jersey denied FAIR’s request,”” but a divided panel of the
United States Court of Appeals for the Third Circuit reversed and
ordered entry of the injunction.**?

The Supreme Court overturned the Third Circuit’s decision on
grounds that “[tlhe Solomon Amendment neither limits what law
schools may say nor requires them to say anything. Law schools
remain free under the statute to express whatever views they may
have on the military’s congressionally mandated employment policy,
all the while retaining eligibility for federal funds.”?** Chief Justice
Roberts, writing for a unanimous Court, observed that, unlike in Bar-
nette and Wooley, the Solomon Amendment did not impose anything

214 Id. at 654.

215 Id. at 656.

216 547 U.S. 47 (2006) (hereinafter FAIR).

217 10 U.S.C.S. § 983 (2005).

218 FAIR, 547 USS. at 51.

219 Id. at 52.

220 14

221 Id. at 51.

222 FAIR v. Rumsfeld, 291 F. Supp. 2d 269, 322 (D.N.J. 2003).
223 FAIR v. Rumsfeld, 390 F. 3d 219, 246 (3rd Cir. 2004).
224 FAIR, 547 U.S. at 60.
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“approaching a Government-mandated pledge or motto that the
school must endorse.”?”® The Court concluded that the Solomon
Amendment regulated conduct rather than speech,?® and that the
conduct required of the law schools in hosting military recruiters on
campus was not “inherently expressive.”*’

Noting that its compelled speech cases also applied to the govern-
ment’s “ability to force one speaker to host or accommodate another
speaker’s message,” the Chief Justice stressed that the free speech vio-
lations in those cases “resulted from the fact that the complaining
speaker’s own message was affected by the speech it was forced to
accommodate.””® The Court rejected FAIR’s contentions that pro-
viding the recruiting access required by the Solomon Amendment to
military recruiters would send the message that the schools approved
of their position on sexual orientation.””® He analogized the position
of the law schools to that of the shopping center owners in Pruneyard,
explaining that the likelihood of associating the schools’ views with
those of the military recruiters was low.”® The schools, like the own-
ers in Pruneyard, had ample means of dissociating themselves from
views they found objectionable.”®® The Court also rebuffed FAIR’s
expressive association arguments.”® Noting that “a speaker cannot
‘erect a shield’ against laws requiring access ‘simply by asserting’ that
mere association ‘would impair its message,” ”*** the Court emphasized
that the military recruiters’ presence did not violate associational
rights. '

225 Id. at 62.

226 I4. at 66 (citing Texas v. Johnson, 491 U.S. 397, 406 (1989)).

227 Id. at 64.

228 Id. at 63.

229 Id. at 64.

230 FAIR, 547 U.S. at 65.

231 14

232 Id. at 69.

233 14

234 I4. at 70. In recent years, issues of the inherent expressiveness of an activity and. the
feasibility of dissociating from an unwanted message have arisen in cases involving wedding
services vendors. These cases proliferated as states began to allow same-sex marriage, particu-
larly after the Supreme Court’s 2015 decision in Obergefell v. Hodges, 576 U.S. 644 (2015),
recognized marriage as a fundamental right enjoyed by two people of the same sex as well as for
heterosexual couples. The underlying disputes generally involve the application of state or local
human rights laws or public accommodations statutes to wedding vendors such as photogra-
phers, florists, and bakers. Many anticipated that the United States Supreme Court would weigh
in on these issues in its 2018 ruling in Masterpiece Cakeshop, Ltd. v. Colo. Human Rights
Comm’n, 138 S. Ct. 1719 (2018). The Court, however, resolved the case on grounds that the
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B. Applying Compelled Speech Principles to the Trump Photo Op
Demonstrates that Foisting the Former President’s Message
on St. John’s Violated the First Amendment

The central tenet of compelled speech doctrine is that the govern-
ment ordinarily may not force individuals or entities to participate in,
communicate, host, or accommodate an unwanted message, particu-
larly when the government generates the message, or in circumstances
where it is difficult for the individual or entity to dissociate from the
unwanted message.”® What happened at St. John’s contrasted sharply
with the circumstances in FAIR where there was little risk that anyone
would associate the law schools’ own views with the military
recruiters’ message, and the schools could readily disassociate them-
selves from that message.?¢

1. St. John’s Was an Unwilling Participant in the Former
President’s Message

- The context of the June 1, 2020, photo op is especially revealing
because the circumstances shed light on the expressive purpose of Mr.

Colorado Human Rights Commission proceedings that led to a ruling against the Cakeshop
owner revealed “elements of a clear and impermissible hostility toward the sincere religious
beliefs that motivated [the Cakeshop owner’s] objection” to designing and providing wedding
cakes for gay couples. Id. at 1729. Ruling that this hostility to sincerely held religious beliefs
violated the Free Exercise Clause, the Court indicated that “[t]he outcome of cases like this in
other circumstances must await further elaboration in the courts.” Id. at 1732.

The Court has yet to offer guidance with respect to the compelled speech and expressive
association issues presented by Masterpiece Cakeshop and other wedding services cases. In June
2021, it denied certiorari in Arlene’s Flowers, Inc. v. Washington, 441 P.3d 1203 (Wash. 2019) (en
banc decision on rehearing), certiorari denied, No. 19-333 (July 2, 2021), a matter involving a
florist who challenged a post-Masterpiece decision by the Washington Supreme Court. The
Washington Supreme Court upheld a judgment against the florist under the Washington Law
Against Discrimination, concluding in part that the florist’s arrangements neither constituted
speech nor qualified as “inherently expressive.” Arlene’s Flowers, Inc., 441 P.3d at 1225, 1227.
Other courts have held in favor of wedding services vendors who provide video, photography,
and custom design invitation services that involve communication of messages about the events.
See, e.g., Brush & Nib Studio LC v. City of Phoenix (holding that the City could not constitution-
ally apply its Human Relations Ordinance, Phx. Ariz. City Code (“PCC”) § 18-4(B), to the own-
ers of an invitation studio who refused to design wedding invitations for a gay couple). Courts
that have ruled against wedding services vendors often have done so on grounds that the owners
chose to enter a business for hire and that they had ample means of dissociating themselves from
the views of their customers in several ways. "See, e.g., Arlene Flowers, Inc., 441 P.3d at 1224;
Elane Photography v. Willock, 309 P.3d 53, 66 (N.M. 2013).

235 See supra Part 11.A 1.

236 See supra Part 111LA.3.- B.1.
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Trump’s visit to St. John’s. Earlier that day, the former president had
made a highly publicized call to state governors telling them to call
out the National Guard and “dominate” the streets. He had just given
a speech in the White House Rose Garden proclaiming, “I am your
President of law and order.”*’ Although Mr. Trump did not offer a
speech or remarks at St. John’s, like the parade organizers’ choice of
marchers in Hurley ® his conduct was inherently expressive. New
England bishops explained that by lifting the Bible with the backdrop
of St. John’s parish hall, its empty grounds, and the parish signboard,
Mr. Trump

presumed to claim Christian endorsement and imply that of the Epis-
copal Church . . . he seemed to be affecting the authority of the God
and Savior we worship and serve, in order to support his own author-
ity and to wield enhanced use of military force in a perverted attempt
to restore peace to our nation.”*

The former president accomplished this objective not simply by
standing in front of the church, but by commandeering the forcibly
cleared churchyard for his own purposes. Mr. Trump later asserted
that some religious leaders loved his message and perceived it as an
affirmation that the Bible supports law and order and that the former
president would help create a “godly order” in the United States.**
Others, however, expressed concern that Mr. Trump had implied that
the Episcopal Church supported his message.**'

Mr. Trump was able to communicate his message as he did only
because law enforcement personnel in riot gear terminated the
church’s own speech by driving away clergy, lay ministers, and other
people of faith. Whether or not the former president stood on church
property in the photographs, there is no question that other govern-
ment agents physically entered the churchyard to facilitate the photo
op. In reaching its decision on the compelled speech claims of law
schools and law faculty members, the FAIR Court stressed that the
challenged Solomon amendment provision “neither limit[ed] what law

237 Trump’s Rose Garden Speech, supra note 34.

238 Hurley, 515 U.S. at 570.

239 Ahrens et al., supra note 80.

240 See Kilgore, supra note 77.

241 Compare Ahrens et al., supra note 80, with Curry, supra note 81.
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schools may say nor require[d] them to say anything.”*? This was
decidedly not the case on June 1, 2020, at St. John’s. As the Court
explained in FAIR, a critical consideration in compelled speech cases
is whether “the complaining speaker’s own message was affected by
the speech it was forced to accommodate.”®? In contrast to the situa-
tion in FAIR, the government entirely cut off the speech of St. John’s
clergy and lay ministers and used the iconic church, its empty church-
yard, and its signboard to convey the former president’s own message.
The church’s speech was not just affected by the commandeering of its
churchyard as a set for Mr. Trump’s message, the message preempted
the church’s speech. St. John’s and the Episcopal Church, like the
New Hampshire residents who filed suit in Wooley,*** thereby became
an unwilling “instrument for fostering public adherence to an ideolog-
ical point of view [the church] finds unacceptable.”® The Hurley
Court held in favor of St. Patrick’s Day parade organizers who dis-
puted the city’s right to force them to include an unwanted group in
their parade on expressive association grounds, even though the
parade was scheduled for one particular time frame.?* The connec-
tion between the church and the former president is far more endur-
ing. The association will survive so long as the resulting video clips
and photographs are available on the internet.

The government did not force St. John’s to post a sign as in
Becerra,® but the use of the church as a setting was, as the New
England bishops suggest, even more powerful.>*® People often speak
through symbols and signs. Demonstrators wave images of American
flags and peace signs,?* and Black Lives Matter protestors often carry
depictions of raised fists.?® Religious entities, too, speak through
symbols.>! Houses of worship signal their presence through architec-
tural features and signage. Signboards proclaiming the names of con-

242 FAIR, 547 U.S. at 60.

243 Id. at 63.

244 Wooley, 430 U.S. at 706-07.

245 Id. at 715.

246 Hurley, 515 U.S. at 580-81.

247 See supra Part 1ILA.

248 See Ahrens et al., supra note 80.

249 See BONNIE SIEGLER, A VisuaL HiSTORY OF PROTESTS IN AMERICA (2018).

250 See, e.g., Samara Lynn, Before Black Lives Matter: Black Justice Slogans, Symbols Dat-
ing Back to the 1700s, ABC News (July 21, 2020), https:/abcnews.go.com/US/black-lives-matter-
black-justice-slogans-symbols-dating/story?id=71672825. See SIEGLER, supra note 249.

251 Cf.,, Barnette, 319 U.S. at 633.
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gregations, information about services, and words of welcome—like
the St. John’s sign in the background of Mr. Trump’s photos—are
another prominent feature of many churches. The St. John’s sign-
board explicitly speaks a message of welcome.?** It communicates the -
presence of a holy space with its own distinct beliefs and practices and
invites people into that space. This message of welcome is an integral
part of the parish and the Episcopal Church. It is an essential, readily
identifiable part of the church’s proclamation of the Gospel of Jesus
Christ.>?

When the former president incorporated St. John’s signboard,
building, and empty churchyard into his message, he fundamentally
altered the content of the church’s own speech. Rather than a mes-
sage of welcome from a church proclaiming a gospel of love, St. John’s
was associated with a message utterly inconsistent with the theology
of the parish, the Diocese, and the Episcopal Church. The result was
a deliberate appropriation of identity designed to make it appear that
the church, as well as its Holy Scripture, supported Mr. Trump’s views.
The government cut off the ability of the church to communicate its
own very different theological message. This was an especially egre-
gious injury to a church engaged in supporting the Black Lives Matter
protest through prayer, ministry, and witness.?>* The government took
over the churchyard, emptied it of all conflicting speakers and speech,
and then appropriated its images and signage to support Mr. Trump’s
militaristic message. That message quickly circulated throughout the
nation and world, overpowering the church’s own message of racial
reconciliation and support for Black Lives Matter protestors.>

2. The Government Unconstitutionally Forced the Church to
Host Mr. Trump’s Message

As noted earlier,”® government officials who pose for photo-
graphs and videos in or near sacred spaces do not necessarily run
afoul of the First Amendment. Americans are accustomed to politi-

252 See Bump, supra note 33.

253 Cf., First Lutheran Church v. City of St. Paul, 326 F. Supp. 3d 745, 768-69 (2018) (hold-
ing that a city mandate to post a “no trespassing” sign could constitute compelled speech
because it undermined the church’s mission of welcoming all people).

254 See Episcopal Diocese of Washington, Facesoox (June 1, 2020), https://
www.facebook.com/Washdio.

255 See supra Part 1.

256 See supra Part 1II.
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cians and other officials who select backdrops to convey ideas or
associations; they generally understand that these choices express the
officials’ views rather than those of the entities pictured. Yet, some-
thing very different happened at St. John’s on June 1, 2020. Applica-
tion of the factors suggested by Tornillo®” and Pacific Gas &
Electric,®® articulated as three related elements in Pruneyard,>® and
reiterated in FAIR,*° provide helpful insights: (1) the risk of identifi-
cation of an unwanted message with a property owner; (2) the govern-
ment’s role with respect to the message; and (3) the ability of the
property owner to disavow any connection with the speaker’s
message.?®!

First, given the context, there was a significant risk that the public
would connect Mr. Trump’s message with St. John’s and the Episcopal
Church, especially because the government silenced the church’s own
voice and emptied the churchyard of contrasting messages. Second,
the-former president, the head of the U.S. government, authored the
unwanted message and forcibly imposed it on the church. Third, with-
out either prior notice or the ability to remain in the churchyard,
unlike the law schools in FAIR % the Church’s ministers had no abil-
ity to dissociate the Church or themselves from Mr. Trump’s mes-
sage.? Ordinarily, a church anticipating the arrival of a government
leader whose policies offended the church’s teaching could post signs
and banners proclaiming its own views or even cover up its name to
prevent an unwanted association. Even if its ministers simply
observed a government official proclaiming an offensive message, the
church could take immediate action to demonstrate its opposition.
The opportunity to disclaim or at least place some limitations on
unwanted expressive activity was critical to the Court’s Pruneyard
decision.?®* The Pruneyard Court emphasized that shopping center
owners could “restrict expressive activity by adopting time, place, and
manner regulations [to] . . . minimize any interference with [the
venues’] functions” and post notices disclaiming any connection to the

257 418 U.S. at 258.

258 475 U.S. at 7-8.

259 447 U.S. at 80-85.

260 See 547 U.S. 47 (2006).

261 See id. at 87.

262 See supra Part IIL.A.3. .

263 See FAIR, 547 U.S. at 69-70 (noting ability of law schools, faculty, and students to disso-
ciate from unwanted messages of military recruiters).

264 See Pruneyard, 447 U.S. at 83, 87.



2021] COMMANDEERING THE CHURCHYARD 141

speakers or their messages.”® In contrast, the government forcibly
prevented St. John’s from taking these steps when it drove away all of
those gathered on its grounds.?® Consequently, the Pruneyard analy-
sis?’ supports the conclusion that the commandeering of St. John’s
churchyard and use of the church’s signboard and images unconstitu-
tionally forced the church to host the Trump photo op.

Religious leaders sometimes allow the government to use sacred
spaces and their images. For example, the day after former President
Trump’s photo op at St. John’s, he and former First Lady Melania
Trump visited and posed for photographs at the St. John Paul II
Shrine in Northeast Washington, D.C., with the permission of the
shrine’s operator, the Knights of Columbus.?® Although Cardinal
Wilton Gregory, Roman Catholic Archbishop of Washington, later
sharply criticized the shrine’s operators,” constitutional concerns do
not arise when the stewards of a house of worship or other religious
site permit the government to use its premises or images to communi-
cate messages. This is unless the resulting interactions contravene the
Establishment Clause or other constitutional protections. The gov-
ernment, however, did not seek permission from St. John’s, the Epis-
copal Diocese of Washington, or the national Episcopal Church for
the June 1st photo op.?” ¢

“

.

3. Strict Scrutiny Is the Appropriate Standard of Review

Supreme Court precedents do not always resolve or even address
the applicable standard of review in compelled speech and expressive
association cases. Hurley, for example, did not discuss standards of
review,”’! while the Becerra Court found no need to decide between

265 [d. at 83.

266 See, e.g., Kuruvilla, supra note 5.

267 See Pruneyard, 447 U.S. at 87.

268 See Tom Howell, Jr., Donald Trump, first lady visit John Paul II shrine ahead of relig-
ious-freedom order (June 2, 2020), https://www.washingtontimes.com/news/2020/jun/2/donald-
trump-first-lady-visit-john-paul-ii.

269 See Sarah Pulliam Bailey & Michelle Boorstein, I find it baffling and reprehensible’:
Catholic Archbishop of Washington Slams Trump’s Visit to John Paul II Shrine, WasH. Post
(June 2, 2020), https://www.washingtonpost.com/religion/2020/06/02/trump-catholic-shrine-
church-bible-protesters/ (providing statement by Cardinal Gregory that he found “it baffling and
reprehensible that any Catholic facility would allow itself to be so egregiously misused and
manipulated in a fashion that violates our religious principles”).

270 See Boorstein & Bailey, supra note 52.

271 See Hurley, 515 U.S. at 557.
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strict and intermediate scrutiny with respect to notice requirements
for unlicensed clinics because the challenged state regulations failed to
satisfy the elements of either standard.?’*

Nevertheless, as with respect to the Free Exercise issues relevant
to the photo op, strict scrutiny should be the appropriate standard
under the Free Speech Clause. The assault on St. John’s disrupted
speech in the forms of prayer, ministry, and witness, and made the
church an unwilling party to Mr. Trump’s inherently expressive photo
op. In any event, as in Becerra, it is unnecessary to resolve this issue
given the absence of a compelling, or even important, governmental
purpose for holding a photo op at St. John’s.?"?

Assuming arguendo that the government could identify a compel-
ling, or at least important, reason for commandeering the churchyard
and forcing St. John’s and the Episcopal Church to appear to endorse
the former president’s message, its actions were not narrowly tailored
under either strict or intermediate scrutiny. As discussed in Part II,
the government had several far less restrictive alternatives, including
briefly delaying the photo op, holding the photo op on the White
House grounds or in another location, using less aggressive tactics in
keeping with earlier commitments, and providing prior notice and
warnings to facilitate an orderly evacuation of the churchyard.?’

C. Establishment Clause Concerns Raised by the Government’s
Actions in Connection with the Photo Op

Since the dawn of civilization, political leaders have argued that
God is on their side. The framers of the United States Constitution
were well aware of the dangers this tendency posed to the new repub-
lic.?”> The First Amendment’s religion clauses reflect the framers’ con-
viction “that religious beliefs and religious expression are too precious
to be either proscribed or prescribed by the State.”?’® As the Supreme
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Court noted in its 1962 decision in Engel v. Vitale, “[bly the time of
the adoption of the Constitution, our history shows that there was a
widespread awareness among many Americans of the dangers of a
union of Church and State.”?”” Consequently, the framers designed
the Free Exercise Clause to safeguard the freedoms of worship and
conscience and to protect against the unwarranted suppression of
religious practices.?’® They formulated the Establishment Clause to
guard against the dangers of a state-created orthodoxy.”” As the
Court emphasized in Abington School Dist. v. Schempp, the “first and
most immediate purpose [of the Establishment Clause] rested on the
belief that a union of government and religion tends to destroy gov-
ernment and to degrade religion.”%°

The perils foreseen by the framers are greatest when the govern-
ment not only interferes with the free exercise of religion but attempts
to compel others to embrace teachings the government itself pro-
motes. The government may neither coerce individuals to support or
participate in religion or its exercise, nor act in any other way that
“establishes a [state] religion or religious faith, or tends to do so.”?'
When the government forces individuals or entities to participate in or
endorse a government message contrary to their own religious beliefs
or teachings, in addition to infringing on the First Amendment’s guar-
antee of freedom of speech, the government’s actions violate the
Establishment Clause. -

In its 1962 decision stnkmg down the New York State Regents’
school prayer, the Supreme Court admonished: “The First Amend-
ment was added to the Constitution to stand as a guarantee that
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neither the power nor the prestige of the Federal Government would
be used to control, support or influence the kinds of prayer the Amer-
-ican people can say.”?®? Fifty years later, in Hosanna Tabor Evangeli-
cal Lutheran Church and School v. EEOC, a unanimous Court ruled
in favor of a Lutheran parochial school that challenged an Equal
Employment Opportunity Commission order requiring the school to
reinstate a “called” teacher terminated after she contracted narco-
lepsy.?®®* Reasoning that “by imposing an unwanted minister, the state
infringes the Free Exercise Clause, which protects a religious group’s
right to shape its own faith and mission through its appointments,”?%
the Court embraced a “ministerial exception” to employment laws.?>
The Court then admonished that “[a]ccording the state the power to
determine which individuals will minister to the faithful also violates
the Establishment Clause.”?¢ Justice Alito, joined by Justice Kagan,
concurred in the decision, emphasizing the fundamental right of relig-
ious organizations to select who will engage in “the critical process of
communicating the faith.”?7

In contrast, in Marsh v. Chambers, the Supreme Court upheld
state employment of a chaplain to offer benedictions before the start
of legislative sessions?®® and, in Town of Greece v. Galloway, the
Court rejected an Establishment Clause challenge to the opening of
Town Council meetings with prayers from local clergy.” In both
cases the Court reasoned that these practices are consistent with tradi-
tions that began with the first Congress.”° Neither Marsh nor Town
of Greece involved either government sponsorship of a particular mes-
sage or involuntary substitution of a government message for that of a
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religious entity.®! Unlike the situations in those cases, our nation has
no history and tradition of replacing the prayer, theology, and witness
of a church and its ministers with government leaders’ own messages
about the meaning of sacred scriptures.

Establishment Clause questions, as well as Free Exercise and
Free Speech issues, necessarily arise when the government substitutes
its own theology for the teaching of a religious entity, particularly
when the government expels a church’s ministers and compels it to
participate in communicating a message antithetical to its teachings.
The government forcibly evicted clergy and other ministers engaged
in prayer, ministry, and witness in St. John’s churchyard on June 1,
2020, to allow Mr. Trump to substitute his own message for that of the
Episcopal Church. An in-depth analysis of the application of the
Establishment Clause to the events of that day is beyond the ‘scope of
this Article, but the gravity of the Establishment Clause concerns war-
rants diligent attention to the very real threat posed by those events to
our religious freedoms.

IV. WaHY RECOGNIZING THE CONSTITUTIONAL SIGNIFICANCE OF
THE GOVERNMENT’S ASSAULT ON ST. JOHN’s MATTERS

The assault on St. John’s, in combination with the violence visited
on peaceful protestors in and around Lafayette Square, struck a heavy
blow to the freedoms of speech and religion that are the heart of this
nation’s democracy. The legal actions filed by protestors who suffered
injury to their First Amendment rights and physical health on June 1,
2020,? highlight the dangers to Americans and to democracy itself
from government over-reaching and officially sanctioned violence.
Although there are no lawsuits pending with respect to the assault on
St. John’s, our nation cannot afford to forget what happened to the
church that day.

291 In Marsh, the Court held that the framers looked at invocations as “conduct whose . . .
effect . . . harmonize[d] with the tenets of some or all religions,” and concluded that “[i]n light of
the unambiguous and unbroken history of more than 200 years, there can be no doubt that the
practice of opening legislative sessions with prayer has become part of the fabric of our society.”
Marsh, 463 U.S. at 792 (citing McGowan v. Maryland, 366 U.S. 420, 442 (1961)). Consistently, in
Town of Greece, the Court held that the “Framers considered legislative prayer a benign
acknowledgment of religion’s role in society.” 572 U.S. at 576.
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As our nation struggled to come to terms with the events of June
1, 2020, former Secretary of Defense and four-star Marine Corps Gen-
eral James Mattis described the protests following George Floyd’s
death as “defined by tens of thousands of people of conscience who
are insisting that we live up to our values—our values as people and
our values as a nation.””?* He urged Americans to “reject and hold
accountable those in office who would make a mockery of our Consti-
tution.”®* The events of June 1, 2020 revealed a critical gap in our
collective understanding of the First Amendment and fidelity to the
values underlying our national identity. '

CONCLUSION

Religious traditions have an important role to play in our democ-
racy. We cannot allow the Executive, or any branch of government, to
silence the voices of people of faith or compel churches and other
houses of worship to participate in messages contrary to their theol-
ogy. The freedom to speak out peaceably against injustice should be
inviolate in sacred spaces as well as in public squares.

The courts and the press play essential roles in clarifying and
safeguarding the freedoms of speech and religion, but judges and jour-
nalists should not bear that burden alone. Scholars need to continue
to explore the limits of executive authority and the shortcomings of
immunity doctrines that too often preclude official accountability for
constitutional violations. Members of Congress and other govern-
ment officials need to work together to enact laws and develop poli-
cies that protect us all against official transgressions. Religious
traditions must do their part by speaking out against those who seek
to silence the voices of people of faith and all who cry out against
systematic racism and other injustices. All Americans need to exer-
cise vigilance and demand accountability from public officials at every
level of government. These tasks require immediate and ongoing
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milley-striding-behind-trump-through-lafayette-square-was-so-troubling/2020/06/02/81ef5388-
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attention if the freedoms of religion and speech we cherish are to con-
tinue to flourish. Recognizing the gravity of the events of June 1,
2020, and the importance of the role of religious institutions in our
collective conscience is a critical step, but significant work remains.






